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          Rockne A. Lucia, Jr. 
Attorney at Law 
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February 8, 2022 
 
VIA ELECTRONIC MAIL [FBROWN@CITYOFBERKELEY.INFO] & FIRST CLASS MAIL 
 
Farimah Brown, City Attorney 
City of Berkeley 
2180 Milvia Street 4th Floor 
Berkeley, CA 94704 
 

Re: Berkeley Police Association Demand to Cease and Desist Further Violations 
of the Ralph M. Brown Act and the City’s Charter  

 
Dear Farimah:  
 

As you know, this firm represents the Berkeley Police Association (“BPA”). Please 
accept this letter as the BPA’s demand that the City of Berkeley (“City”) and its Office of the 
Director of Police Accountability and its Board (“PAB”) immediately cease and desist further 
violations of the Ralph V. Brown Act, Government Code section 54950, et seq. (“Brown Act”), 
and the City’s Charter, and take all necessary and reasonable steps to cure past violations as set 
forth below.  

As I am sure you are aware, the general purpose of the Brown Act is to prohibit public 
bodies from deliberating in the dark hidden from public scrutiny. (Los Angeles Times 
Communications v. Los Angeles County Bd. of Supervisors (2003) 112 Cal.App.4th 1313, 
1321.)1 To achieve this purpose, the Brown Act imposes various procedural and notice 
requirements on “legislative bodies” prior to deliberating on matters within their subject matter 
jurisdiction. Among those are the obligations to:  

(a) conduct “open and public” meetings (Gov. Code § 54953(a) [“All 
meetings of the legislative body of a local agency shall be open and 

                                                 
1“The Legislature forcefully stated its intent when passing the Brown Act: “In enacting this 
chapter, the Legislature finds and declares that the public [] boards [] exist to aid in the conduct 
of the people’s business. It is the intent of the law that their actions be taken openly and that their 
deliberations be conducted openly. The people of this State do not yield their sovereignty to the 
agencies which serve them. The people, in delegating authority, do not give their public servants 
the right to decide what is good for the people to know and what is not good for them to know. 
The people insist on remaining informed so that they may retain control over the instruments 
they have created.” (Id., citing Government Code § 54950.)  
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public, and all persons shall be permitted to attend any meeting of 
the legislative body of a local agency…”]); 
 

(b) provide at least 72 hours advance notice of topics to be discussed 
during an upcoming meeting, with a prohibition on discussing 
unnoticed topics (Gov. Code § 54954.2(a)); 
 

(c) refrain from communicating with one another about any item 
of business pending before the legislative body outside of a 
properly noticed meeting (Gov. Code § 54957(b)(1) [“A majority 
of the members of a legislative body shall not, outside a meeting 
authorized by this chapter, use a series of communications of any 
kind, directly or through intermediaries, to discuss, deliberate, or 
take action on any item of business that is within the subject matter 
jurisdiction of the legislative body”], and; 
  

(d) provide at least 24 hours’ notice to an employee prior to holding 
a closed session meeting to consider “complaints” against such 
employee (Gov. Code § 54957(b)(2) [“As a condition to holding a 
closed session on specific complaints or charges brought against an 
employee by another person or employee, the employee shall be 
given written notice of his or her right to have the complaints or 
charges heard in an open session rather than a closed session, which 
notice shall be delivered to the employee personally or by mail at 
least 24 hours before the time for holding the session. If notice is not 
given, any disciplinary or other action taken by the legislative body 
against the employee based on the specific complaints or charges in 
the closed session shall be null and void”].) 

Both the PAB generally – and its three-person “panels” convened to accept and consider 
investigative findings from the PAB Director – are “legislative bodies” subject to the 
requirements of the Brown Act. (Gov. Code § 54952(b) [“Legislative body” includes any 
“commission, committee, board, or other body of a local agency, whether permanent or 
temporary, decision-making or advisory, created by charter, ordinance, resolution, or formal 
action of a legislative body” and “standing committees of a legislative body, irrespective of their 
composition, which have a continuing subject matter jurisdiction”].)  

The BPA has recently become aware that the PAB has been engaging in Brown Act 
violations, for an unknown amount of time, and has publicly acknowledged those violations. 
During its regular meeting on January 26, 2022, PAB member Juliet Leftwich publicly admitted 
to conducting surreptitious deliberations with other PAB members in advance of a hearing on a 
complaint of misconduct. Specifically, member Leftwich stated that she and PAB member 
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Levine “were watching some of the body worn camera footage together and were talking a 
little bit about the merits of [a] case” to be heard on Friday, February 4, 2022 at 5 p.m. Perhaps 
more worrisome was Member Leftwich’s seeming acknowledgment that this has been an on-
going practice of the PAB.2 Member Leftwich also acknowledged that she was informed by City 
staff that she and member Levine “probably shouldn’t do that because it could be a Brown Act 
violation…,” and that she submitted a request to your office for an opinion. 

In response to this revelation, PAB Interim Director Katherine J. Lee disclosed your 
office’s advice, which was that PAB “hearing panels are subject to the Brown Act,” in part 
because they are properly considered “legislative bodies” as defined. Moreover, Director Lee 
expressed your office’s concern that the surreptitious deliberations and communications in 
advance of the hearing presented “basic due process issue[s]” for the involved officers, because 
the PAB members “should be deliberating in the hearing and not any time outside of that…”  

There is no doubt that this public exchange represents the PAB’s admission of Brown Act 
violations. The surreptitious communications and deliberations constitute violations of the 
PAB’s obligations to conduct open and public meetings following proper notice (Gov. Code §§ 
54953(a), 54954.2(a)), take action only on properly agendized matters (Gov. Code § 54954.2(a)), 
refrain from communicating or deliberating about PAB business outside of a properly noticed 
meeting – whether in closed session or otherwise (Gov. Code § 54957(b)(1)), and provide timely 
notice to the employee prior to considering “complaints or charges.” (Gov. Code § 54957(b)(2).)   

  As I believe you’re also aware, any action taken in violation of the Brown Act is “null 
and void” and enforceable in the superior court, with attorneys’ fees awarded to the party 
enforcing compliance. (Gov. Code §§ 54960, 54960.1(a), 54960.2, 54960.5; Los Angeles Times 
Communications v. Los Angeles County Bd. of Supervisors (2003) 112 Cal.App.4th 1313, 1327 
[an award of attorneys’ fees enforcing the Brown Act are “presumptively appropriate”]; also see 
Moreno v. City of King (2005) 127 Cal.App.4th 17, 29 [“any disciplinary or other action taken by 
the legislative body against the employee...shall be null and void”].) 

Most immediately, due to the admitted violations any action taken relative to the 
matter(s) heard during the PAB’s February 4, 2022 panel hearing is “null and void.” 
Moreover, any action by the PAB even at a properly noticed “hearing” sometime in the future, 
would still constitute a violation of the Brown Act. Morrison v. Housing Auth. of the City of Los 
Angeles Ed of Comrs. (2003) 107 Cal.App.4th 860, 876, is directly on point. In that case, the 
commissioners held a closed session meeting to discuss the findings of an arbitrator regarding 

                                                 
2 Member Leftwich: “this had not come up before at least not since I was on this entity or the 
predecessor board … the Brown Act really shouldn’t apply because these hearings are not open 
to the public so the whole rationale of the Brown Act is to shine a light on secret dealings - well 
these are confidential so I didn’t really see why there should be a prohibition on Board members 
conferring before a hearing…” 
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the plaintiff’s discharge, but failed to provide the required 24-hour notice; they did not reach a 
final decision, and took no final action. The Commissioners then provided the proper notice to 
the plaintiff of a subsequent meeting to make a determination in the matter. The court found that 
providing such notice did not cure the previous violation. “To hold otherwise,” the court wrote: 

would eviscerate the Act because it would allow the agency to make 
findings of fact in secret which ought to be made in public and then 
conduct a mere “ceremonial” hearing to satisfy the open meeting 
requirement. It is the job of the courts in enforcing the Brown Act 
to block, not facilitate, such evasive techniques. 

(Id.) 

In addition to the Brown Act concerns set forth above, the BPA is also becoming 
increasingly concerned that the PAB’s conduct violates the City’s Charter. There have been 
numerous and repeated public statements made by PAB members which indicate a lack of 
objectivity and bias against the Police Department and members of the BPA. Accordingly, the 
BPA would like to remind the City that, in making its determinations, the PAB’s members must 
be “fair” and “unbiased.” (Charter Sec. 125, Art. XVIII, (18)(c).) In performing their duties, 
PAB members must “maintain basic standards of fair play, impartiality, and avoid bias and the 
appearance of bias.”  (Charter Sec. 125, Art. XVIII, (18)(b).) They are also obligated to disclose 
“all ex parte contacts concerning the subject of” hearings,” and “submit a report of such contacts 
in writing prior to the commencement” of hearings. (Charter Sec. 125, Art. XVIII, (18)(b)(2).) 
The BPA submits that admitted deliberations conducted in secret do not live up to these 
obligations. 

 
In sum, the BPA demands that the PAB immediately take the following steps to cure its 

Brown Act violations as set forth above: 
 

 (1) cease and desist from further violations of the Brown Act; 
 
(2) inform of all prior instances in which PAB members 

surreptitiously communicated or deliberated concerning 
matters to be adjudicated at a hearing; 

 
(3) inform of all prior violations of the Brown Act (in light of 

the apparent acknowledgment that Brown Act violations 
have been the prior practice); 

 
(4) take all necessary steps to cure past violations of the Brown 

Act, including but not limited to: 
 



Farimah Brown, City Attorney 
Re: Demand to Cease and Desist Violations of the Ralph M. Brown Act 
February 8, 2022 
Page 5 
 
 

 

i. declare any action taken on the matters heard on 
February 4, 2022 as null and void and/or refrain from 
taking any action on such matters; 
 

ii. declare any action taken on any other matters heard 
in violation of the Brown Act null and void and/or 
refrain from taking any action on those matters; 

 
(5) Cease and desist from taking any future actions on any 

complaints unless and until demands (1)-(4) are complied 
with; 

 
(6) Refrain from making public statements which indicate bias 

and pre-determined outcomes involving complaints and 
matters that come before them.   

 
 Please inform this office no later than Friday, February 11, 2022, as to the City’s 
compliance with the above. Should the City fail to cure its Brown Act violations, the BPA is 
prepared to enforce the Brown Act in superior court.  
 
      Very truly yours,  
  

RAINS LUCIA STERN 
ST. PHALLE & SILVER, PC 

 
 
 

     Rockne A. Lucia, Jr. 
 

RAL:tw 
 
cc: Darren Kacalek, President, Berkeley Police Association (via email only) 


