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c.  Agent:

1

5. GRIEVANCE PROCEDURE 

1An affected member of the public may only file a charge relating to an alleged public notice violation, pursuant to Government Code section 3523, 3547, 3547.5, or 3595, or 
Public Utilities Code section 99569
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     Are the parties covered by an agreement containing a grievance procedure which ends in binding arbitration?

Yes       No       Unknown 

 6. STATEMENT OF CHARGE 

a. The charging party hereby alleges that the above-named respondent is under the jurisdiction of: (check one)

 Educational Employment Relations Act (EERA) (Gov. Code, § 3540 et seq.) 
 Ralph C. Dills Act (Gov. Code, §  3512 et seq.)  
 Higher Education Employer-Employee Relations Act (HEERA) (Gov. Code, §  3560 et seq.)  
 Meyers-Milias-Brown Act (MMBA) (Gov. Code, §  3500 et seq.)  
 Los Angeles County Metropolitan Transportation Authority Transit Employer-Employee Relations Act (TEERA)  

(Pub. Utilities Code, § 99560 et seq.)  
 Trial Court Employment Protection and Governance Act (Trial Court Act) (Article 3; Gov. Code, §  71630 –  

71639.5)  
Trial Court Interpreter Employment and Labor Relations Act (Court Interpreter Act) (Gov. Code, §  71800 et seq.)

b.  The specific Government or Public Utilities Code section(s) or PERB regulation section(s) alleged to have been violated is/are:

Gov. Code §§ 3502, 3500, 3503, 3504.5, 3505 and 3506.5; PERB Regulation 32603(a), (b), (c), (d)

c. For MMBA, Trial Court Act and Court Interpreter Act cases, if applicable, the specific local rule(s) alleged to have been violated 
is/are (a copy of the applicable local rule(s) MUST be attached to the charge): 

d. Provide a clear and concise statement of the conduct alleged to constitute an unfair practice including, where known, the time and 
place of each instance of respondent’s conduct, and the name and capacity of each person involved.  This must be a statement of the 
facts that support your claim and not conclusions of law. A statement of the remedy sought must also be provided. (Use and attach 
additional sheets of paper if necessary.) 

See attached Statement of Charge and Exhibits A-P.

DECLARATION

I declare under penalty of perjury that I have read the above charge and that the statements herein are true and complete to the best of my 
knowledge and belief. (A Declaration will be included in the e-mail you receive from PERB once you have completed this screen. The 
person filing this Unfair Practice Charge is required to return a properly filled out and signed original Declaration to PERB pursuant to 
PERB Regulations 32140 and 32135.)

Zachery A. Lopes /s/ Zachery A. Lopes 03/09/2022
(Type or Print Name) (Signature) Date
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STATEMENT OF CHARGE 

 Charging Party, BERKELEY POLICE ASSOCIATION (“Charging Party” or “BPA”), is 
the exclusive representative for sworn personnel of the Police Department (“Department”) of the 
CITY OF BERKELEY (“CITY”) in the following units and classifications: Police Officer, 
Police Sergeant, Police Lieutenant, and Police Captain. 

The collective bargaining relationship between Charging Party BPA and Respondent 
CITY is governed by the Meyers-Milias-Brown Act (“MMBA”), Government Code section 3500 
et seq. (“MMBA”). 

 
BPA alleges that CITY has failed and refused to afford the BPA reasonable advance 

written notice prior to implementing changes to working conditions within the scope of 
representation, and failed and refused to meet and confer in good faith, resulting from the 
CITY’s implementation of an amendment to the CITY’s Charter establishing, among other 
things, a parallel investigative scheme for alleged misconduct by BPA members through its 
Police Accountability Board (“PAB”). By its conduct, the CITY has violated its statutory 
obligations as set forth in Government Code sections 3503, 3504.5, 3505 and 3506.5, as well as 
PERB Regulation 32603(b), (c).  
 

BPA also alleges that, by its conduct, CITY denied the BPA of its right to represent its 
members, irreparably harming the BPA by depriving the employee organization of its statutory 
rights under the MMBA, thereby violating Government Code sections 3503, 3506.5, and PERB 
Regulation 32603(b), (c). 
 

BPA further alleges that, by its conduct, CITY denied the BPA’s members the right to be 
represented by the employee organization of their choosing, irreparably harming those 
employees by depriving them of their statutory rights under the MMBA, thereby violating 
Government Code sections 3502, 3506.5, and PERB Regulation 32603(a). 
 

BACKGROUND 

1. In November of 2020, the CITY’s voters adopted Measure II, amending the 
CITY’s Charter to add Article XVIII, Section 125 – “Police Accountability Board and Director 
of Police Accountability” (“Section 125”).  

2. A true and correct copy of Section 125 is attached hereto as Exhibit A and 
incorporated herein. 

3. Section 125 authorizes the PAB to, among other duties: 

a. Receive and consider the findings and recommendations of the 
Director of Police Accountability regarding complaints filed by 
members of the public against sworn employees of the Police 
Department and to recommend if discipline is warranted when 
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misconduct is found and, pursuant to Section 18, the level of 
discipline for sustained findings of misconduct (Exh. A, Sec. 
3(a)(3), Sec. 18(b) [“hear and decide findings on allegations of 
misconduct”], Sec. 18(j) [“affirm, modify or reject the findings 
and recommendation of the Director”], Sec. 18(k)); 

b. Hold “personnel hearings” to consider evidence presented by the 
Director, at which the subject BPA member must be present and 
answer questions (Exh. A, Sec. 18(i)); 

c. To access records of City Departments, compel attendance of 
sworn employees of the Police Department, and exercise the 
power of subpoena as necessary to carry out its functions (Exh. 
A, Sec. 3(a)(5), Sec. 20), and; 

d. To adopt rules and regulations necessary for the conduct of its 
business (Exh. A, Sec. 3(a)(6)). 

 
4. Section 125 authorizes the PAB Director to, among other duties: 

 
a. Upon receipt of a complaint by the PAB of alleged misconduct 

of a BPA member, conduct an independent investigation into the 
complaint (Exh. A., Sec. 14(f), Sec. 18(i)); 
 

b. Review complaints filed with the Department and conduct an 
analysis, culminating in either an agreement or disagreement 
with the Department’s findings and dispositions (Exh. A, Sec. 
19(e), (f), (g), (h)); 
 

c. Assess the conduct of a BPA member for which a complaint has 
been lodged in light of the facts discovered through the 
investigation, state and federal law, and the policies, practices, 
procedures, and personnel rules of the CITY and its Department 
(Exh. A, Sec. 14(g)); 

 
d. Present the results of the investigative findings and 

recommendations to the PAB, which shall make a 
recommendation to the Chief of Police regarding the specific 
complaint (Exh. A, Sec. 14(h)); 

 
e. Access BPA member personnel file information and Department 

investigation records (Exh. A, Sec. 20); 
 

f. Subpoena records and information (Exh. A, Sec. 20); 
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g. Hire and dismiss consultants and investigators, and enter into 
contracts for investigative services (Exh. A, Sec. 14(j)). 

 
5. Section 125 also mandates that the PAB and its Director adopt regulations for 

handling complaints filed alleging misconduct by BPA members and the ensuing investigations. 
(Exh. A, Sec. 18.) 

 

6. Section 125 prohibits the PAB and its Director from: 

a. Limiting the authority of the City Council, Chief of Police or 
City Manager derived from other provisions of the Charter to act 
on policing matters, unless explicitly stated (Exh. A, Sec. 3(b)); 

b. Restricting, modifying, superseding, negating, supplanting or 
contravening the authority granted to the City Manager and/or 
Chief of Police by way of the Charter or operation of state or 
federal law to engage in collective bargaining activities or enter 
into agreements or understandings with the designated 
bargaining unit representative or representatives of the sworn 
employees of the Department unless such agreements or 
understandings contravene Section 125 (Exh. A, Sec. 3(c)); 

c. Restricting, violating, or abridging the collective bargaining 
rights of the BPA or the BPA’s individual members (Exh. A, 
Sec. 3(d)(1)); 

d. Restricting, violating or abridging the terms and conditions of 
the collective bargaining agreement, understanding or practice 
with the BPA, except for those provisions provided for in 
Section 125 (Exh. A, Sec. 3(d)(2), and; 

e. Restricting, violating or abridging any legal rights of individual 
BPA members, including but not limited to those set forth in the 
Public Safety Officers’ Procedural Bill of Rights Act 
(“POBRA”), Government Code section 3300 et seq., and sworn 
employees’ right to maintain the confidentiality of their 
personnel file information (including, but not limited to Penal 
Code §§ 832.7, 832.8.), except as required under Section 125 
(Exh. A, Sec. 3(d)(3)). 

7. Prior to the voters’ adoption of Section 125, the CITY’s City Council adopted 
Resolution No. 69531 directing that, should Measure II be adopted by the voters in November of 
2020 (it was), the functions of the PAB and its Director commence no later than July 1, 2021 
“with all investigatory, policy and other authorities.”  
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8. A true and correct copy of Resolution No. 69531 is attached hereto as Exhibit B 
and incorporated herein.  

9. In July of 2021, the BPA became aware that the PAB and its Director were 
soliciting complaints against BPA members and beginning investigations, despite not yet having 
provided the BPA advance written notice of changes to working conditions arising from the 
implementation of Section 125.  

10. Accordingly, on July 22, 2021, BPA Vice President Scott Castle lodged a formal 
demand with the CITY’s Director of Human Resources to meet and confer prior to the CITY’s 
implementation of Section 125.  

11. A true and correct copy of Vice President Castle’s July 22, 2021 meet and confer 
demand is attached hereto as Exhibit C and incorporated herein.  

12. In a letter dated August 6, 2021, counsel for the BPA reiterated the BPA’s 
demand to meet and confer, and specifically highlighted that the CITY had not provided the BPA 
with any formal proposal for implementing Section 125: 

 
there has not been any formal communications or proposal 
submitted to the BPA. 
… 
 
As you know the City has an obligation to meet and confer with the 
recognized employee organization “prior to arriving at a 
determination of policy or course of action.” (Gov. Code § 3505) To 
that end, we also expect that the City will provide the BPA 
“reasonable written notice” of any proposed changes to working 
conditions “and shall give the recognized employee organization the 
opportunity to meet with the governing body…” (Gov. Code § 
3504.5) 
 
… 
 
I want to formally reassert my request that the BPA be provided with 
all BPA policies, procedures, regulations or ordinances which have 
been implemented or adopted by the City. That would include any 
or all PRC polices that are currently in place with the PAB. 
 

13. A true and correct copy of BPA counsel’s August 6, 2021 letter is attached hereto 
as Exhibit D and incorporated herein. 

14. Shortly thereafter, the CITY agreed to meet and confer with the BPA concerning 
“interim regulations” implementing the PAB’s and its Director’s functions. Meet and confer 
sessions commenced shortly afterwards. 
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15. Specifically, on August 25, 2021, the City provided the BPA with proposed 
“interim regulations” implementing Section 125 and governing the PAB’s and its Director’s 
functions, and notified the BPA that the CITY would present the proposed interim regulations to 
the City Council for adoption on September 14, 2021.  

16. The proposed interim regulations were largely derived from existing regulations 
governing the CITY’s previous police oversight body (“Police Review Commission” or “PRC”) 
which was superseded by Section 125. The proposed interim regulations made a few notable 
changes to the existing PRC regulations: 
 

a. Expanding who may file a complaint. Formerly limited to “aggrieved parties” – 
the PAB proposed that eyewitnesses to alleged misconduct be allowed to file 
complaints. The PAB further expanded its own ability to initiate an investigation, 
to do so upon a vote of five members. Per the existing regulations, the PAB could 
only initiate an investigation in cases involving a death or if no complainant was 
available to file a complaint. (Sections I.A.8 and II.A.2); 

b. Extending the time to file a complaint against a BPA member. The existing 
regulations provide for a 90-day time limitation for filing complaints and a late-
filing period, for those who can show good cause for not filing earlier, for 
complaints filed between 91 and 180 days. The PAB instead proposed a 180-day 
filing period, with no provision for filing after that date. (Section II.A.3); 

c. Expanding who may interrogate a subject BPA member and who may attend. The 
PAB proposed allowing the complainant to interrogate a subject BPA member 
during a hearing, and/or allowing the complainant (and representative) to attend 
the interrogation of the subject BPA member and testimony of civilian witnesses. 
(Section II.I.6); 

17. A true and correct copy of the proposed “interim regulations” provided on August 
25, 2021, along with associated correspondence, is attached hereto as Exhibit E and 
incorporated herein. 

18. Following receipt of the proposed interim regulations, the BPA and City 
exchanged correspondence about the nature of those proposals and competing drafts of the 
proposals. Despite the BPA’s demand to meet and confer prior to implementation, the BPA and 
CITY never scheduled formal meet and confer meetings, nor did the BPA agree to the inclusion 
of the PAB’s proposed changes to the existing PRC regulations, nor did the City declare 
impasse. 

19. On October 5, 2021, the City Council, despite the City not having completed the 
meet and confer process with the BPA, considered and ultimately adopted the PAB’s proposed 
changes to the existing PRC regulations.  

20. A true and correct copy of the City Council’s October 5, 2021 Agenda packet 
(prepared and dated September 28, 2021) for “Approval of Interim Regulations for the Police 
Accountability Board and Office of the Director of Police Accountability for Handling 
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Complaints Against Sworn Officers of the Police Department” is attached hereto as Exhibit F 
and incorporated herein.  

21. A true and correct copy of the City Council’s October 5, 2021 Annotated Agenda, 
reflecting the City Council’s adoption of the PAB’s proposed interim regulations, is attached 
hereto as Exhibit G and incorporated herein.  

22. In a letter dated October 19, 2021, BPA counsel objected to the CITY’s unilateral 
adoption of the interim regulations, and noted that the parties never commenced formal meet and 
confer efforts, nor did the CITY complete its obligation to meet and confer through exhaustion of 
impasse procedures. BPA counsel also demanded that the CITY hold the adopted interim 
regulations in abeyance until the meet and confer procedures were exhausted:  

 
Prior to Council adoption, the City provided notice to the BPA that 
it was considering adopting and implementing interim regulations. 
Communications ensued between BPA and City representatives 
regarding the nature and scope of the proposals. The BPA was 
provided several versions of the draft regulations and requested 
meet and confer. Conversations concerning those drafts never 
culminated in an actual meet and confer over proposed draft interim 
regulations. There was [never] an offer by the BPA to accept a set 
of interim regulations which represented a status quo proposal. That 
status quo proposal consisted of the existing Police Review 
Commission regulations supplemented with specific sections from 
the relevant City Charter provisions (Article XVIII, Police 
Accountability Board and Director of Police Accountability, Section 
125). There was no final agreement reached and no meet and confers 
were held. The BPA made it clear that it was not waiving any right 
to meet and confer over PAB interim regulations. 
 
In light of the above, the BPA demands that the City rescind or hold 
in abeyance the PAB interim regulations adopted by the Council 
until the meet and confer process has been fully exhausted. The City 
must cease and desist from taking any actions involving or 
implicating the rights of BPA members, nor may it compel any 
members to act in response to PAB regulations enacted in violation 
of the MMBA. The City’s insistence on moving forward will prompt 
the BPA to pursue available legal remedies to protect its collective 
bargaining rights. 

 

23. A true and correct copy of BPA’s counsel’s October 19, 2021 letter is attached 
hereto as Exhibit H and incorporated herein.  

24. The CITY’s counsel responded in a letter dated November 2, 2021, asserting that 
the CITY’s adoption of the interim regulations was consistent with its obligations under the 
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MMBA, and denied the BPA’s demand to hold the interim regulations in abeyance until the meet 
and confer process has been fully exhausted. 

25. A true and correct copy of the CITY’s October 29, 2021 letter is attached hereto 
as Exhibit I and incorporated herein.  
 

26. The BPA’s counsel responded in a letter dated November 5, 2021, pointing out 
that “the final version that was adopted by the City Council was never tendered to the BPA in 
advance of adoption.” The BPA also requested to begin bargaining over the interim regulations 
“immediately.”  

 
27. A true and correct copy of the BPA’s counsel’s November 5, 2021 letter is 

attached hereto as Exhibit J and incorporated herein. 
 
28. The BPA and counsel for the CITY then commenced efforts to schedule meet and 

confer sessions, with the BPA making it clear that it was determined to negotiate as soon as 
possible. The CITY, however, never authorized its legal counsel to participate in meet and confer 
meetings with the BPA, and no meetings ultimately occurred. 

 
29. A true and correct copy of correspondence between counsel for BPA and the 

CITY reflecting efforts to commence meet and confer meetings is attached hereto as Exhibit K 
and incorporated herein.  

 
30. Despite the CITY refusing to meet and confer, the PAB commenced operations 

under the unilaterally implemented interim regulations, and began taking separate unilateral 
action beyond the scope of even the unilaterally implemented interim regulations and the Charter 
(Article XVIII, Section 125). 

 
31. For instance, the PAB begin initiating its own complaints of alleged misconduct 

against BPA members without receiving a complaint from a member of the public, thereby 
expanding the scope of the interim regulations’ procedures for how complaints of misconduct 
were received and reviewed by the PAB. Such a practice also violates basic due process 
principles, in that the PAB will ultimately sit as the adjudicator for its own complaints against 
BPA members, an inherently biased procedure.  

 
32. The PAB also began rejecting the findings of its investigators and director that 

complaints against BPA members were “unfounded” or “not sustained.” 
 
33.  In response to the PAB’s continued unilateral implementation of a parallel 

investigative scheme for alleged misconduct against BPA members, on January 21, 2022, BPA’s 
counsel sent yet another demand to meet and confer, and demanded that the PAB cease all 
activities until the meet and confer process was complete.  
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34. A true and correct copy of the BPA’s counsel’s January 21, 2022 letter is attached 
hereto as Exhibit L and incorporated herein.  

 
35. The CITY’s counsel responded in a letter dated February 3, 2022, wherein the 

CITY “note[d] that it [had] reviewed the legal authorities cited by the BPA in support of its 
demand to meet and confer and generally acknowledges the principles set forth in the letter.” 
However, the CITY suggested that the BPA’s meet and confer request was more appropriately 
addressed to the forthcoming permanent regulations, and that the interim regulations were not 
subject to the MMBA’s meet and confer requirement. The CITY’s letter made no mention of the 
PAB’s unilateral amendments to the manner in which complaints were lodged against BPA 
members, or the PAB’s rejection of findings by its investigators and director. 

 
36. A true and correct copy of the CITY’s February 3, 2022 letter is attached hereto 

as Exhibit M and incorporated herein.   
 
37. During a PAB meeting on or about January 26, 2022, a PAB member openly 

acknowledged that PAB members were surreptitiously adjudicating complaints against BPA 
members outside of formally noticed and scheduled hearings. Specifically, the PAB member 
stated that she and another member “were watching some of the body worn camera footage 
together and were talking a little bit about the merits of [a] case” to be heard on Friday, 
February 4, 2022 at 5 p.m. The member then acknowledged this was an on-going practice of the 
PAB – yet another unilateral implementation of the manner in which complaints of alleged 
misconduct were investigated by the PAB. 

The member also acknowledged that she was informed by CITY staff that the PAB 
members “probably shouldn’t do that because it could be a [Ralph M. Brown Act] violation…,” 
The PAB’s Interim Director then admitted that the CITY’s City Attorney’s Office had rendered 
an opinion that the surreptitious adjudication of complaints violated the Brown Act, and the City 
Attorney’s Office was concerned that such a presented “basic due process issue[s]” for the 
involved officers, because the PAB members “should be deliberating in the hearing and not any 
time outside of that…” 

38. In a letter dated February 8, 2022, the BPA’s counsel informed the CITY of the 
PAB’s Brown Act violations, and demanded that the CITY remedy such violations. 

 
39. A true and correct copy of the BPA’s counsel’s February 8, 2022 letter is attached 

hereto as Exhibit N and incorporated herein. 
 
40. BPA’s counsel sent another demand to the CITY to meet and confer over Section 

125’s interim regulations also on February 8, 2022, demanding it “simply pause any activity 
affecting matters within the scope of representation, including specifically any action taken 
relative to reviewing, deciding, or lodging ‘complaints’ against BPA members, and the 
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implementation of processes that govern such activity, until the meet and confer process is 
complete.” 

 
41. A true and correct copy of the BPA’s counsel’s February 8, 2022 demand is 

attached hereto as Exhibit O and incorporated herein. 
 
42. The CITY finally agreed to meet with the BPA, and a meeting was held on 

February 15th, 2022, wherein the BPA reasserted the demand to formally meet and confer. Still, 
the PAB refused to refrain from pausing its unilateral implementation of Section 125’s interim 
regulations. 

 
43. In a letter dated March 2, 2022, BPA’s counsel demanded that the PAB refrain 

from violating the Public Safety Officers’ Procedural Bill of Rights Act, Government Code 
section 3300 et seq. (“POBRA”). BPA’s counsel identified various POBRA violations by the 
PAB in the manner it was investigating complaints of alleged misconduct of BPA members, 
including: failing to afford BPA members access to information in advance of the interrogation 
during their PAB hearing, and refusing to allow an interrogated PAB member the right to record 
their interrogation. (Gov. Code § 3303(g).)  

 
The letter also pointed out to the CITY that the PAB’s on-going violations of not only the 

MMBA, but also the Brown Act and POBRA were yet more “reason[s] why the PAB must cease 
and desist its activities unless and until the meet and confer process is exhausted,” as meeting 
and conferring “will afford the PAB the information it needs to lawfully fulfill its Charter 
duties.” BPA’s counsel again demanded that the PAB cease and desist its activities unless and 
until the meet and confer process is exhausted. 

 
44. A true and correct copy of the BPA’s March 2, 2022 letter is attached hereto as 

Exhibit P and incorporated herein. 
 
45. As of the filing of this Unfair Labor Practice Charge, the CITY has refused to 

exhaust the meet and confer process as demanded.  
 

46. An employer’s unilateral change in a matter within the scope of representation is 
a per se violation of the duty to meet and confer in good faith.  (California State Employees’ 
Assn. v. Public Employment Relations Bd. (1996) 51 Cal. App. 4th 923, 934–935.)  A unilateral 
change occurs when the employer makes a decision or takes action to change the status quo on 
matters within the scope of bargaining without having given the exclusive employee 
representative prior notice and an opportunity to bargain. (County of Santa Clara (2013) PERB 
Dec. No. 2321-M, p. 13.) A unilateral change must have a generalized effect or a continuing 
impact upon terms and conditions of employment for bargaining unit members.  (Id.)  

 
47. The employer may refuse to negotiate over a proposal that is outside the scope of 

representation.   (City of Pinole (2012) PERB Dec. No. 2288-M, pp. 6–7.)  However, the 
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employer’s refusal to bargain based on an incorrect belief that the matter is outside the scope of 
representation is a per se violation of the duty to bargain. (County of San Luis Obispo (2015) 
PERB Dec. No. 2427-M, p. 26.) There is no “good-faith doubt,” “mistake of law” or similar 
defense available when a party has refused outright to meet or negotiate because it denies or 
entertains doubt as to the negotiability of a proposal.  (Id.)  

 
48. In this case, the CITY has repeatedly refused to bargain with the BPA over any 

aspect of the interim regulations and acted unilaterally to alter the status quo with respect to 
matters within the scope of bargaining.  The CITY’s actions have unlawfully unilaterally 
implemented a parallel investigative scheme for the BPA’s members.   

REQUESTED REMEDY 

Charging Party BPA requests that PERB grant the following remedies for these 
violations: 

1. Find that Respondent CITY has failed to provide reasonable advance notice to the 
BPA regarding the proposed changes to Section 125’s provisions via implementing regulations, 
and has unilaterally acted pursuant to those implementing regulations, in violation of 
Government Code sections 3504.5, 3505, and 3506.5, as well as PERB Regulation 32603(b). 

2. Find that Respondent CITY has failed and refused to meet and confer in good 
faith with the BPA over the matters within the scope of representation unilaterally implemented, 
and the effects within the scope of representation unilaterally implemented, in violation of 
Government Code sections 3504.5, 3505, and 3506.5, as well as PERB Regulation 32603(c). 

3.  Find that Respondent CITY has denied the BPA of its statutory right to represent 
its members in violation of Government Code sections 3503, 3506.5, and PERB Regulation 
32603(b)-(d). 

4.  Find that Respondent CITY has denied the BPA’s members the right to be 
represented by their employee organization, irreparably harming those employees by depriving 
them of their statutory rights under the MMBA in violation of Government Code sections 3502, 
3506.5, and PERB Regulation 32603(a). 

5.  Order Respondent CITY to immediately cease and desist from violating the 
requirements of the MMBA, the Ralph M. Brown Act, and POBRA by rescinding the interim 
regulations, and refrain from enacting any similar implementing regulations unless and until it 
complies with its obligations under the MMBA. 

6. Order Respondent CITY to physically post notice of its unlawful conduct for 30 
consecutive days to ensure that the public and all employees affected by the CITY’s unlawful 
conduct are notified of their rights, with this notice posted at all work locations in the CITY 
where notices to employees customarily are posted, signed by an authorized agent of the 
Respondent, indicating that the CITY will comply with the terms of PERB’s Order. 
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7.  Order Respondent CITY to electronically post notice of their unlawful conduct 
for 30 consecutive days to ensure that the public and all employees affected by the CITY’s 
unlawful conduct are notified of their rights, with such electronic notice posted on each 
electronic message, intranet, internet site, and other electronic means customarily used by the 
CITY to communicate with its employees, including a prominent display on all pages of the 
CITY’s website.  

8.  Order Respondent CITY to make the BPA and its members whole for any and all 
monetary losses and/or financial expenses borne or incurred by the BPA or its members that each 
would not otherwise have borne or incurred but for Respondent’s per se unlawful conduct, 
including but not limited to attorneys’ fees and costs, back pay, and interest. 

9.  For such other and further relief PERB deems just, proper and an appropriate 
remedy for Respondent’s unlawful conduct. 

PERB Received
03/21/22 13:25 PM
PERB Received
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ARTICLE XVIII 
POLICE ACCOUNTABILITY BOARD AND DIRECTOR OF POLICE 

ACCOUNTABILITY 

Section 125. Police Accountability Board and Director of Police Accountability 

(1) Establishment and purpose.
A Police Accountability Board is hereby established in the City of Berkeley.

The purpose of the Police Accountability Board is to promote public trust through 
independent, objective, civilian oversight of the Berkeley Police Department, provide 
community participation in setting and reviewing Police Department policies, practices, 
and procedures, and to provide a means for prompt, impartial and fair investigation of 
complaints brought by members of the public against sworn employees of the Berkeley 
Police Department.  

The Office of the Director of Police Accountability is hereby established. The 
purpose of the Director of Police Accountability is to investigate complaints filed against 
sworn employees of the Berkeley Police Department, to reach an independent finding as 
to the facts and recommend corrective action where warranted. The Director of Police 
Accountability may also serve as the Secretary to the Police Accountability Board and 
assist the Board in carrying out the duties prescribed herein. 

(2) Definitions.
The following definitions apply to this Article:

(a) “Commissioners’ Manual” refers to the most current manual adopted by the
City Council that consists of the policies and procedures regarding the service of board 
members and commissioners, board and commission procedures, and conduct of 
meetings. 

(b) “Complainant” shall refer to a member of the public that files a complaint 
with either the Director of Police Accountability, Police Accountability Board, or the Police 
Department. 

(c) “Director of Police Accountability” or “DPA” refers to an individual fulfilling 
the police oversight role established pursuant to section 1 of this Article. 

(d) “Effective Date” shall be the date that the Secretary of State accepts and 
files this Article.  

(e) “Police Accountability Board” or “Board” refers to the Police Accountability 
Board established in Section 1 of this Article, which shall be the successor agency to the 
Berkeley Police Review Commission in accordance with Section 27.
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(f) Except as otherwise specifically provided, all references in this Article to
California code sections shall refer to such Code sections as they may be amended or 
re-codified from time to time. 

(3) Police Accountability Board powers and duties.

(a) The Police Accountability Board has the following powers and duties:

(1) To advise and make recommendations to the public, City Council,
and City Manager regarding the operation of the Berkeley Police Department, including 
all written policies, practices, and procedures in relation to the Berkeley Police 
Department; 

(2) Review and recommend for City Council approval all agreements,
letters, memoranda of understanding, or policies which express terms and conditions of 
mutual aid, information sharing, cooperation and assistance between the Berkeley Police 
Department and all other local, state and federal law enforcement, intelligence, and 
military agencies or private security organizations; 

(3) To receive and consider the findings and recommendations of the
Director of Police Accountability regarding complaints filed by members of the public 
against sworn employees of the Police Department and to recommend if discipline is 
warranted when misconduct is found and, pursuant to Section 18, the level of discipline 
for sustained findings of misconduct; 

(4) To participate in the hiring of the Chief of Police as set forth in Section
22; 

(5) To access records of City Departments, compel attendance of sworn
employees of the Police Department, and exercise the power of subpoena as necessary 
to carry out its functions; 

(6) To adopt rules and regulations necessary for the conduct of its
business; and 

(7) Any other powers and duties as the City Council may assign it by
Ordinance. 

(b) Nothing in this chapter granting powers and duties to the Police 
Accountability Board shall limit the City Council’s, Chief of Police’s or City Manager’s 
authority derived from other provisions of this Charter to act on policing matters, unless 
explicitly stated. 
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Section 125, Article XVIII 

(c) The Police Accountability Board, Director of Police Accountability and their
respective agents, assigns, employees and representatives shall have no authority to 
restrict, modify, supersede, negate, supplant or contravene the authority granted to the 
City Manager and/or Chief of Police by way of the City Charter or operation of state or 
federal law to engage in collective bargaining activities or enter into agreements or 
understandings with the designated bargaining unit representative or representatives of 
the sworn employees of the Police Department unless such agreements or 
understandings contravene this Article. 

(d) The Police Accountability Board, Director of Police Accountability and their
respective agents, assigns, employees and representatives shall not undertake nor 
sanction any actions which would:  

(1) Restrict, violate, or abridge the collective bargaining rights of the
designated bargaining unit representative of the sworn employees of the Police 
Department or their individual members;  

(2) Restrict, violate or abridge the terms and conditions of a collective
bargaining agreement, understanding or practice with the designated bargaining unit 
representative of the sworn employees of the Police Department, except for those 
provisions provided for in this Article; and 

(3) Restrict, violate or abridge any legal rights of individual sworn
employees of the Police Department, including but not limited to those set forth in the 
Public Safety Officers’ Procedural Bill of Rights Act (“POBRA”), Government Code section 
3300 et seq., and sworn employees’ right to maintain the confidentiality of their personnel 
file information (including, but not limited to Penal Code §§ 832.7, 832.8.), except as 
required under Section 20 of Article XVIII of the City Charter. 

(4) Independent agency; budget authority and allocation.

(a) Notwithstanding Article VII of the Charter, and except as provided in section
14(b), 14(i) or 14(k), the Police Accountability Board, its staff and the Director of Police 
Accountability shall be independent of the City Manager. 

(b) The Board is authorized to propose a budget to the City Council for its 
operations, and the City Council may allocate to the Police Accountability Board and 
Director of Police Accountability, as the City Council determines resources allow, a 
budget sufficient to provide for a process that protects the rights of complainants and 
sworn employees of the Police Department, for the Board and its staff to carry out the 
investigative and policy responsibilities stated herein, and to ensure the independence of 
the Board. 
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(5) Composition of Police Accountability Board; eligibility.

(a) The Police Accountability Board shall be composed of nine (9) Board
members selected by the Mayor and City Council. Each member of the Board must: 

(1) Be a resident of the City;

(2) Be at least 18 years old;

(3) Not be an employee, officer, or contractor with the City, a current
sworn police officer from any agency, or a current employee, official, or representative of 
an employee association representing sworn police officers; and  

(4) Be fair minded and objective with a demonstrated commitment to
community service. 

(b) Desirable qualities of a Board member are familiarity with human resources,
law, police procedures, police oversight, or involvement in civil rights or community 
organizations. 

(c) All appointees to the Board shall be subject to background checks before
final appointment. 

(6) Board member selection.

(a) Candidates for the Board must complete and file with the City Clerk an
application form and an affidavit of residency required by Berkeley Municipal Code 
Section 2.04.145. Board vacancies shall be widely advertised and publicly posted. The 
Mayor and each City Councilmember shall nominate one candidate from an applicant 
pool at a meeting of the City Council. Each individual nominee must be approved by a 
majority vote of the City Council. 

(b) The City Council shall endeavor to establish a Board that is broadly
inclusive and reflective of race, ethnicity, age, gender identity, sexual orientation, 
economic status, neighborhoods, and various communities of interest in the City. Toward 
that end, in soliciting applications for the position of Board member, the Director of Police 
Accountability shall reach out to civic, community, and civil rights organizations, among 
others. 

(7) Terms; term limits.

(a) Board member terms end four years after appointment, or upon the
expiration of the nominating City Councilmember’s term, whichever is earlier. Board 
members are limited to serving eight consecutive years and may be reappointed following 
a break in service of at least two years. 
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(b) To the extent not in conflict with subsection (a) above, the provisions of
Berkeley Municipal Code Section 3.02.040, regarding Board member term limits and the 
effect of interruption in service, apply. 

(8) Conflicts of interest and Avoiding Bias.

(a) Board members shall be subject to the requirements of the California
Political Reform Act and other state and local conflict of interest codes. 

(b) Board members shall maintain basic standards of fair play, impartiality, and
avoid bias and the appearance of bias. In instances where the Board acts in a quasi-
judicial capacity, as in a confidential personnel hearing, as described below, Board 
members have the responsibility to hear all viewpoints.  To ensure that all parties are 
afforded an opportunity to be heard, Board members shall observe the following: 

(1) Board members recused for a conflict of interest must do so
immediately when an item is taken up. 

(2) Board members shall verbally disclose all ex parte contacts
concerning the subject of the hearing.  Board members shall also submit a report of such 
contacts in writing prior to the commencement of the hearing. Ex parte contacts include, 
but are not limited to, any contact between a Board member and any party involved in the 
complaint prior to the public hearing. 

(3) Board members shall be recused from taking any action on or
participating in a matter before the Police Accountability Board if they are related to a 
party to, advocate for, or represent a member of the public who has a pending or 
anticipated claim of any kind arising out of alleged misconduct of a sworn employee of 
the Police Department. For the purpose of this subsection, “related to” shall include a 
spouse, child, sibling, parent or other person related to the complainant or the 
complainant’s spouse within the third degree of relationship. 

(9) Expiration of term; termination; leaves of absence; removal.

(a) A Board member whose term has expired may continue to serve until a
successor Board member is appointed, unless the sitting Board member’s term expires 
due to term limits, as provided in Section 7. 

(b) The term of a Board member who fails to remain eligible to serve on the 
Board (e.g., by moving out of the City of Berkeley, or becoming an employee of the City) 
expires automatically as of the date the reason for ineligibility arises. 
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(c) The provisions of Berkeley Municipal Code Section 3.02.020, establishing
a termination procedure for absence from meetings, Section 3.02.030, leaves of absence, 
and Section 3.02.035, regarding alternate Board members, apply to the Police 
Accountability Board. 

(d) A Board member may either be replaced by the City Council if their term
has expired or may be removed during their term as provided in Section 12. 

(10) Board Chairperson and Vice-Chairperson.

(a) The Board shall elect one of its members as chairperson and one as vice-
chairperson, whose terms shall be one year each, or until their successor is elected. No 
chairperson is eligible to serve more than two consecutive terms, or portions thereof.  

(b) Following election of the initial chairperson and vice-chairperson, the Board
shall elect subsequent officers each January. 

(11) Board member stipends.

(a) Each Board member is entitled to receive a stipend of $100.00 for each
regular and special Board meeting attended, and $20.00 per hour for each hour of training 
attended as provided in Section 12 and each subcommittee meeting attended as a 
member of a subcommittee. Excluding participation in trainings, the total stipend paid may 
not exceed $300.00 per month per Board member.  

(b) Board member stipends and the total monthly stipend paid may be adjusted
from time to time by the City Council. Adjustments to Board member stipends shall occur 
no more than once in a fiscal year and in no event shall an increase in Board member 
stipends exceed the change in the cost of living for the San Francisco Bay Area as 
measured by official United States economic reports. 

(12) Board member training; At will Status; Oath of Maintaining
Confidentiality. 

(a) The Director of Police Accountability shall establish mandatory training
requirements for Board members.  Within the first six (6) months of appointment, at a 
minimum, each Board member shall receive forty (40) hours of training on the following:  

(1) Quasi-judicial duties and obligations of the Board;

(2) Constitutional rights and civil liberties;

(3) Fundamentals of procedure, evidence and due process;

(4) The Public Safety Officers Procedural Bill of Rights Act;
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(5) Police Department operations, policies, practices, and procedures;
and 

(6) Duties, responsibilities, procedures and requirements associated
with all ranks and assignments. 

The Director of Police Accountability shall develop training provided to 
Board members. The Chief of Police and a representative from the Berkeley Police 
Association shall have input on training provided to Board members and shall have the 
opportunity to attend all training provided. 

(b) All Board members shall serve at the pleasure of the City Council and may
be removed by a two-thirds vote of the City Council for any reason, including but not 
limited to misconduct or violations of state and federal confidentiality laws. 

(c) Board members shall, upon appointment, take an oath to abide by and
maintain the confidentiality of the personnel files of sworn employees of the Police 
Department and all other matters that are confidential pursuant to state and federal law. 

(13) Board meetings; quorum; rules of procedure; subcommittees.

(a) At the beginning of each calendar year, the Board shall establish a regular 
meeting schedule consisting of at least eighteen (18) meetings. Special meetings may be 
called by the chairperson of the Board or by a majority of the Board. 

(b) A majority of appointed Board members constitutes a quorum to conduct 
business and take any action. 

(c) The Board shall establish rules of procedure governing the conduct of its 
business, which shall be subject to ratification by the City Council. 

(d) The Board may establish policy subcommittees that it deems necessary to 
carry out its functions. The Chairperson shall appoint policy subcommittee members at a 
Board meeting.  Policy subcommittees may include non-voting members of the public 
who express an interest in the business of the subcommittee. Members of the public that 
are appointed to a policy subcommittee shall serve in an advisory capacity without 
compensation. The Board may establish further rules and procedures for the appointment 
and removal of members of the public to policy subcommittees. Policy subcommittee 
members shall not have access to confidential personnel file information or any other 
confidential information. 

(e) Unless otherwise specified in this Article, rules of procedure governing the 
conduct of the Board, or Ordinance, the Board shall comply with the Commissioners’ 
Manual.
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(14) Office of the Director of Police Accountability.

(a) To the extent possible, the City Manager shall recommend three (3)
candidates for consideration by the City Council.  The City Council shall appoint the 
Director of Police Accountability at a noticed public meeting. 

(b) The Director of Police Accountability shall carry out the work of the Board
as described herein, which may include the day-to-day operations of the Board office and 
staff, and performance appraisals and discipline of all subordinate employees of the 
Board. All such individuals, to the extent that they are employees of the City of Berkeley, 
shall be subject to the personnel rules governing City of Berkeley employees.  

(c) Within the first six (6) months of appointment, the Director of Police
Accountability shall receive training on the following: 

(1) Quasi-judicial duties and obligations of the Board;

(2) Constitutional rights and civil liberties;

(3) Fundamentals of procedure, evidence and due process;

(4) The Public Safety Officers Procedural Bill of Rights;

(5) Police Department operations, policies, practices, and procedures;
and 

(6) Duties, responsibilities, procedures and requirements associated
with all ranks and assignments. 

(d) By majority vote, the Police Accountability Board may recommend removal 
for cause of the Director of Police Accountability to the City Council. 

(e) The City Council may remove the Director of Police Accountability by a two-
thirds vote either on its own motion or based on the recommendation of the Police 
Accountability Board. 

(f) In addition to the duties prescribed, upon receipt of a complaint by the Police 
Accountability Board, the Director of Police Accountability shall ensure a timely, thorough, 
complete, objective and fair investigation into the complaint. 

(g) The Director of Police Accountability shall assess the conduct of the sworn 
employee of the Police Department in light of the facts discovered through the 
investigation, state and federal law, and the policies, practices, procedures, and 
personnel rules of the City and Berkeley Police Department.
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(h) The Director of Police Accountability shall present the results of their
investigative findings and recommendations to the Police Accountability Board who shall 
make a recommendation to the Chief of Police regarding the specific complaint. 

(i) The Director of Police Accountability may hire a Chief Investigator and,
when there is a conflict of interest pursuant to Section 15, outside legal counsel, subject 
to receiving budgetary authority from the City Council. 

(j) Subject to the budgetary authority of the City Council, the provisions of the
City’s charter related to personnel, the City’s personnel rules, state and federal law, the 
Director of Police Accountability shall have the authority to hire and dismiss consultants 
and additional investigators. Subject to City Council approval, the Director of Police 
Accountability may also enter into contracts for investigative services, provided, however, 
that with respect to the procurement of supplies and services, the Director of Police 
Accountability shall comply with the Charter and City purchasing policies and procedures 

(k) The powers in this Section 14 are conferred notwithstanding Article VII,
Sections 28(b) and (c) and Article XVI, Section 119 of this Charter. 

(l) The Board and Director of Police Accountability shall use the City’s Human
Resources Department for all human resource matters including, but not limited to hiring, 
performance evaluation, discipline, and removal of employees. 

(m) The Director of Police Accountability shall meet periodically with
stakeholders, including but not limited to employee organizations representing officers, 
organizations promoting civil rights and liberties, and organizations representing 
communities of color, and solicit from them input regarding the work of the Police 
Accountability Board and the Office of the Director of Police Accountability. 

(15) Legal counsel.

(a) The Board and the Director of Police Accountability shall use the services
of the City Attorney’s Office for legal advice. 

(b) In the event the City Attorney has a prohibited conflict of interest under the 
California Rules of Professional Conduct with regard to a specified matter, the City 
Attorney shall provide the Director of Police Accountability with separate legal counsel. 
Pursuant to Section 14, when the City Attorney has determined that a conflict of interest 
exists, the Director of Police Accountability may engage legal counsel other than the City 
Attorney for legal advice regarding a specific case or matter. 
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(16) Board reports.
(a) All Board reports shall maintain the confidentiality of personnel file

information and other confidential information as required by state and federal law. 

(b) The Director of Police Accountability shall prepare an annual report to the
public, including but not limited to the following: 

(1) A description of the Board’s activities during the year, including:

i. A summary of the number, type, and disposition of complaints
filed with the Board; 

ii. A summary of the number, type, and disposition of complaints
filed with the Police Department by members of the public; 

iii. Policy complaints undertaken; and

iv. Other such information that the Board or City Council has
requested. 

(2) The Department’s and the Board’s processes and procedures for
investigating alleged misconduct, and for determining whether or not discipline is 
warranted and / or the level of discipline, for sustained findings of misconduct. 

(3) Training and education, and any early warning system utilized by the
Department. 

(4) Training and/or policy issues that arise during the investigations of
complaints by the Department, Director of Police Accountability, or Police Accountability 
Board.  

(5) Trends and patterns in vehicle and pedestrian stops, citations,
arrests, searches and seizures or other patterns by the Berkeley Police Department. 
Statistical data shall include the demographics of the complainant, reason for the stop, 
purpose of the stop and disposition, and location of stop, in compliance with policies, 
practices, and procedures of the City and Police Department, and the Police Department 
General Order on Fair and Impartial Policing. 

(6) Trends and patterns regarding use of force and officer-involved
shootings. 

(c) This annual report shall be presented to the Board for approval. Upon 
adoption by the Board, it shall be presented to the Mayor and City Council, City Manager, 
and the Chief of Police at a City Council meeting, and shall include, where appropriate, 
recommendations for changes in the processes and procedures that were reviewed. 
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(d) Prior to being made available to any member of the public, all Board reports
shall be subject to the review of the City Attorney to ensure compliance with all applicable 
state and federal confidentiality laws. 

(17) Policy review and approval.

(a) The Chief of Police shall submit all newly adopted Departmental policies
and revisions to the Board within thirty (30) days of implementation. The Board may 
review policies, practices, and procedures of the Police Department in its discretion or at 
the request of a member of the public, due to a policy complaint, or due to a complaint 
from a member of the public against an officer. 

(b) If the Police Department and the Board are unable to reconcile their
differences about a policy within sixty (60) days from the date that the Chief of Police 
submits a policy to the Director of Police Accountability, the policy shall be sent to the City 
Manager for a final decision which shall be reported to the City Council. Nothing in this 
section shall limit the authority of the City Council under this Charter to enact legislation 
within its Charter authority or direct the City Manager to implement adopted City Council 
policy. 

(18) Complaints filed with the Director of Police Accountability.

(a) The Director of Police Accountability and Board shall adopt regulations for
handling complaints filed with the Director of Police Accountability by any member of the 
public alleging misconduct by sworn employees of the Police Department and undertake 
investigations of complaints as they deem warranted. The regulations shall include the 
following: 

(1) What constitutes a complaint; and

(2) A provision for voluntary mediation of complaints in lieu of an
investigation. 

(b) The Police Accountability Board shall hear and decide findings on 
allegations of misconduct, at which subject sworn employees of the Police Department 
must appear to testify and answer questions consistent with their rights pursuant to state 
and federal law. 

(c) In determining whether a sworn employee of the Police Department has 
committed misconduct, the standard of proof for the Board shall be “preponderance of 
the evidence”. The investigation and decision on findings shall be fair, unbiased, and 
evidence based. 
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(d) The time limit for investigations and notification of discipline shall be two 
hundred and forty (240) days from the date of the City’s discovery by a person authorized 
to initiate an investigation of an alleged act, omission, or other misconduct, unless a 
Government Code section 3304(d) exception applies.  

(e) Investigation of all complaints filed with the Director of Police Accountability 
shall begin immediately and proceed as expeditiously as possible. The time limit for 
completion of an investigation shall be one hundred and twenty (120) days of the City’s 
discovery by a person authorized to initiate an investigation of an alleged act, omission, 
or other misconduct, unless a Government Code section 3304(d) exception applies. 

(f) No City employee, officer, official or member of the Police Accountability 
Board shall attempt to interfere or undermine the work of the Director of Police 
Accountability or any employee of the Office of the Director of Police Accountability in the 
performance of the duties and responsibilities set forth in this Charter or by Ordinance. 

(g) Complaints accepted by the Director of Police Accountability shall be sent 
in hard copy or electronically to the Chief of Police and Police Department Internal Affairs, 
members of the Police Accountability Board, and to each identified sworn employee of 
the Police Department against whom the complaint has been filed.  

(h) For complaints being investigated by the Police Department, the Director of 
Police Accountability shall not participate in the Police Department’s Board of Review or 
any subsequent internal process established by the Police Department to review a 
complaint filed by any member of the public. 

(i) Within sixty (60) days of completing the investigation into allegations of 
misconduct by sworn employees of the Police Department, the Director of Police 
Accountability shall submit and present investigative findings to the Police Accountability 
Board and, if warranted, the Board may agree to hold a personnel hearing which shall be 
confidential. The Director of Police Accountability shall provide the Board with all evidence 
and documentation obtained or produced during the course of the investigation to enable 
its review of the complaint. At said meeting, both the sworn employee of the Police 
Department who is the subject of the investigation and the complainant shall be present 
to answer questions from Board members, subject to applicable state and federal law.  In 
addition to submitting and presenting investigative findings to the Police Accountability 
Board in a confidential personnel hearing, the Director of Police Accountability shall 
include a recommendation of whether disciplinary action is warranted.  For only those 
cases where an allegation of misconduct, if sustained, would involve any of the classes 
of conduct described in Penal Code 832.7, as enacted pursuant to Senate Bill 1421 on 
January 1, 2019, and any other classes of police conduct added in any subsequent 
amendment to, or successor provision, the Director of Police Accountability shall 
recommend the level of discipline, if warranted.  
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(j) Within fifteen (15) days of the confidential personnel hearing, the Board may
affirm, modify or reject the findings and recommendation of the Director of Police 
Accountability.  

(1) Should the Police Accountability Board agree with the findings and
recommendation of the Director of Police Accountability, the Director of Police 
Accountability’s findings and recommendations shall be submitted to the Chief of Police. 

(2) If the Board modifies or rejects the findings and recommendations of 
the Director of Police Accountability, it shall issue a written explanation for its decision 
and shall forward it to the Chief of Police.  

(k) Within ten (10) days of receiving the findings and recommendation of the 
Director of Police Accountability or Police Accountability Board, if the Chief of Police and 
Director of Police Accountability or Police Accountability Board are in accord, the Chief of 
Police shall issue a final decision. If the Chief of Police disagrees with the findings and/or 
recommendation of the Director of Police Accountability or the Police Accountability 
Board, the Chief of Police shall issue a tentative decision, which shall be forwarded to the 
Director of Police Accountability and Police Accountability Board. Within ten (10) days of 
receipt of that tentative determination, the Director of Police Accountability may request 
that the Chief of Police submit the decision to the City Manager or City Manager’s 
Designee who shall make the final determination along with a written explanation to the 
Director of Police Accountability, Police Accountability Board, and Chief of Police within 
twenty-five (25) days.   

(l) In any conflict between the provisions of this Article and the disciplinary 
appeal process in an applicable collective bargaining agreement, the collective bargaining 
agreement shall prevail; provided, however, that no City official is authorized to enter into 
a collective bargaining agreement or an extension of a collective bargaining agreement 
that contains provisions contrary to this Article after its Effective Date. Except as expressly 
provided herein, nothing shall limit the authority of the Chief of Police or City Manager to 
conduct investigations, make findings, and impose discipline or corrective action, or of an 
arbitrator charged with adjudicating disciplinary appeals, based upon such standards as 
each may apply consistent with and subject to the Charter, Ordinance, and personnel 
rules, the collective bargaining agreement, due process requirements, state labor laws, 
and Police Department policies and procedures. 

(m) Except for the time limit set forth in Section 18(d), the timelines set forth in 
this section are advisory, and may be adjusted by the Director of Police Accountability 
after consulting with the City Manager and Chief of Police, to ensure that all investigations 
and notifications are completed in accordance with the limits of Section 18(d). In the event 
that the timeline set forth in Section 18(e) is extended, it shall not exceed 195 days. 
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(19) Review of complaints filed with the Berkeley Police Department.

(a) The Police Department shall ensure that any member of the public that files
a complaint with the Police Department shall be provided written information and 
instructions on how to file a complaint with the Director of Police Accountability and Board. 

(b) For all complaints filed with the Police Department by any member of the 
public, the time limit for investigations and notification of discipline shall be two hundred 
and forty (240) days from the date of the City’s discovery by a person authorized to initiate 
an investigation of an alleged act, omission, or other misconduct, unless a Government 
Code section 3304(d) exception applies. 

(c) Investigation of all complaints filed with the Police Department shall begin 
immediately and proceed as expeditiously as possible. The time limit for completion of 
the initial investigation shall be one hundred and twenty (120) days of the City’s discovery 
by a person authorized to initiate an investigation of an alleged act, omission, or other 
misconduct, unless a Government Code section 3304(d) exception applies. 

(d) Upon completion of the Chief of Police’s investigation, the Chief of Police 
shall issue a letter of disposition to the sworn employee of the Police Department.  On all 
complaints initiated by a member of the public, at the conclusion of the Department’s 
internal affairs investigation, the Chief of Police shall also notify the Director of Police 
Accountability in writing of the disposition.  In addition, the Chief of Police shall notify the 
complainant of the disposition of the complaint in accordance with the Penal Code. 

(e) In cases where the finding is “not sustained”, “unfounded” or “exonerated”, 
within twenty (20) days after notification to the complainant is mailed or provided by other 
reasonable means as specified by complainant, the complainant shall have the option to 
contest the Chief of Police’s determination to the Director of Police Accountability.   

(1) If a complainant contests the Chief of Police’s determination, the 
Director of Police Accountability, if appropriate, may request to review all files, transcripts 
and records related to the complaint. Within fifteen (15) days of either receiving an 
objection from a complainant or notice from the Chief of Police that a complainant has 
filed an objection, the Director of Police Accountability may, in the exercise of the Director 
of Police Accountability’s discretion: 

i. Notify the complainant that the objection has been accepted 
and that the Police Accountability Board will convene to conduct a review based upon the 
investigative record provided by the Department; or 

14 

PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



CHARTER OF THE CITY OF BERKELEY 
Section 125, Article XVIII 

ii. Notify the complainant that the objection has been dismissed. 
If the Director of Police Accountability dismisses an objection filed by a complainant, the 
Director of Police Accountability must provide written notice to the Board within thirty (30) 
days following the Director of Police Accountability’s notification to complainant that the 
objection was dismissed. 

(f) Within forty five (45) days of when the Director of Police Accountability 
notifies the complainant that the objection has been accepted, the Board may dismiss the 
complainant’s objection, issue a report agreeing with the Chief of Police’s determination 
or issue a report disagreeing with the Chief of Police’s determination if (1) the Department 
failed to proceed in a manner required by state and federal law, or (2) the Chief of Police’s 
decision is not supported by the evidence in the record.   

(g) If the Police Accountability Board disagrees with the Chief of Police’s 
determination, it shall submit its report to the Chief of Police and the City Manager.  The 
Chief of Police may prepare a report for the City Manager within fifteen (15) days of 
receiving the Police Accountability Board’s recommendation addressing any concerns or 
objections. Within twenty five (25) days of receiving the report from the Chief of Police, 
the City Manager or City Manager’s Designee, considering the reports of both the Board 
and Chief of Police, shall make a final determination along with a written explanation to 
the Director of Police Accountability, Police Accountability Board, and Chief of Police. 

(h) The Chief of Police’s determination shall not become final, and no discipline 
shall be administered in any case in which the complainant has contested the Chief of 
Police’s determination until the objection is dismissed or otherwise concluded; provided, 
however, that a final determination in all cases shall be rendered by the Chief of Police 
or City Manager not later than two hundred and forty days (240) days, unless a 
Government Code section 3304(d) exception applies.   

(i) Except for the time limit set forth in Sections 19(b) and 19(c), the timelines 
set forth in this section are advisory, and may be adjusted to ensure that all investigations 
are completed in accordance with the limits of Section 19(b) and 19(c), and by mutual 
agreement between the City Manager, Director of Police Accountability, and the Chief of 
Police, as applicable.
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CHARTER OF THE CITY OF BERKELEY 

Section 125, Article XVIII 

(20) Access to records of City departments; compelling testimony and
attendance. 

(a) Notwithstanding Article VII, Section 28 of this Charter, all departments,
officers, and employees of the City shall cooperate with and assist the Director of Police 
Accountability, Police Accountability Board and its staff and, unless prohibited by state or 
federal law, produce all records and written and unwritten information, documents, 
materials and evidence the Board or its staff requests for the purpose of carrying out its 
duties and functions. Unless otherwise required by state and federal law, the records and 
information include without redaction or limitation:  

(1) Records relevant to Police Department policies, practices, or procedures;

(2) Personnel and disciplinary records of sworn employees of the Police
Department; and 

(3) Police Department investigative records.

Responding departments or employees of the City shall maintain the
confidentiality of any records and information provided consistent with state or federal law 
governing such records or information and comply promptly, but in no event later than ten 
(10) business days from the date of request, unless additional time is needed to locate or
review records. If additional time is needed to comply, the responding departments,
officers or employees shall specify how much time up to thirty (30) additional business
days is needed and explain the reasons for delay in producing the necessary records and
information.

(b) The Director of Police Accountability, Police Accountability Board and its
staff, and their agents and representatives shall maintain the confidentiality of any records 
and information it receives consistent with state or federal law governing such records or 
information. 

(c) The Director of Police Accountability and Police Accountability Board may
issue subpoenas to compel the production of books, papers, and documents, and the 
attendance of persons to take testimony, as needed to carry out its duties and functions. 
The testimony of any sworn employee of the Police Department is subject to the due 
process and confidentiality provisions of applicable state and federal law. 

(21) Advice regarding Police Department budget.

The Board is empowered to review and make recommendations to the City 
Council regarding the Police Department budget. The Chief of Police shall submit a final 
budget proposal to the Board for review and recommendations, but the Board’s failure to 
complete that review and make recommendations in a timely manner shall not delay the 
budget process. 
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CHARTER OF THE CITY OF BERKELEY 
Section 125, Article XVIII 

(22) Hiring of Chief of Police.

Notwithstanding Article VII, Section 28 of this Charter, upon the notice of
vacancy of the position of Chief of Police, the City Manager shall consult with the Police 
Accountability Board (or subcommittee of the Board) on the job requirements, application 
process, and evaluation of candidates for the Chief of Police. 

(23) Chief of Police or command staff to attend Board meetings.

To the maximum extent possible, the Chief of Police shall attend at least
one regular Board meeting per month, for each month a regular meeting is held and 
attend a minimum of twelve (12) meetings per year. The Chief of Police shall send a 
member of the Police Department’s command staff to any regular Board meeting that the 
Chief of Police does not attend. 

(24) Berkeley Police Department written reports to the Board.

The Chief of Police shall submit reports to the Board on such subjects and
at such intervals as the Board, in consultation with the Chief of Police, may prescribe. At 
least one report per year shall provide information on all use of force statistics, and the 
number of complaints filed with Internal Affairs, the allegations in each complaint, and the 
disposition of closed complaints, including any discipline imposed. 

(25) Contract negotiations.

The City Manager shall inform the Police Accountability Board of any
changes agreed in contract negotiations and adopted by City Council that may directly 
affect the work, duties, or responsibilities of the Board.  

(26) Commendation program.

The Board shall establish a regular means of recognizing sworn employees 
of the Police Department for instances of outstanding service to members of the public, 
the community at large, or the Department. 

(27) Transition from Police Review Commission to Police Accountability 
Board. 

(a) The Police Review Commission established by Ordinance No. 4,644-N.S., 
as amended, shall continue in existence until its functions are transferred to the Police 
Accountability Board, but no later than January 3, 2022
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CHARTER OF THE CITY OF BERKELEY 
Section 125, Article XVIII

(b) To assist in an orderly transition between the Police Review Commission
and the Police Accountability Board established by this Article, Police Review 
Commission staff shall serve as interim Police Accountability Board staff until the City 
hires a Director of Police Accountability.  

(c) The Police Review Commission staff shall transfer all Police Review
Commission files, records, books, publications, and documents of whatever kind to, and 
for the use and benefit of, the newly created Police Accountability Board. 

(28) Review of processes.

The Board shall conduct a review of its processes every two years after the
Effective Date in order to ascertain the efficacy of its processes. 

(29) Enabling Legislation.

The Board may make recommendations to the City Council for enacting
legislation or regulations that will further the goals and purposes of Article XVIII of this 
Charter. The City Council may, based on such recommendations or on its own initiative, 
enact ordinances that will further the goals and purpose of this Article.  

The Board shall have forty-five (45) business days to submit its comments 
to the City Council, such time to be extended only by agreement of the City Council.  

(30) Repeal of Ordinance No. 4,644-N.S., as amended.

Ordinance No. 4,644-N.S., all amendments thereto, and all rules and
regulations promulgated pursuant thereto, shall cease to be operative and are repealed 
as of the date of the first meeting of the Police Accountability Board established by this 
Article. 

(31) Severability.

If any word, phrase, sentence, part, section, subsection, or other portion of 
this Article, or any application thereof to any person or circumstance is declared void, 
unconstitutional, or invalid for any reason, then such word, phrase, sentence, part, 
section, subsection, or other portion, or the prescribed application thereof, shall be 
severable, and the remaining provisions of this Article, and all applications thereof, not 
having been declared void, unconstitutional or invalid, shall remain in full force and effect. 
The People of the City of Berkeley declare that it would have passed this title, and each 
section, subsection, sentence, clause and phrase of this Article, irrespective of the fact 
that any one or more sections, subsections, sentences, clauses or phrases is declared 
invalid or unconstitutional.
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From: Scott Castle <castle39@icloud.com> 
Subject: BPA Meet and Confer 
Date: Jul 22, 2021 at 12:55 PM 
To: LaTanya Bellow <LBellow@cityofberkeley.info> 
Cc: Rockne Lucia <rlucia@rlslawyers.com>, Berkeley Police Association 
<berkeleypoliceassociationca@gmail.com>, Jessica Perry <perrybpa16@gmail.com> 
 
 
 
Dear LaTanya: 
 
Following up on our meeting this morning, I want to confirm that the BPA is are aware that the City has been 
undertaking efforts to draft regulations and other documents concerning the implementation of the Police 
Accountability Board. At this juncture the BPA has not been formally provided (through your office) any notice 
or proposals that would permit us to bargain. Again the only communications we’ve had have been with 
representatives of the effort to draft PAB regulations.  
 
Although we haven’t been provided any documents, in anticipation of receiving something from you, please 
consider this our formal demand to meet and confer over proposals that draw in mandatory subjects of 
bargaining. This request also includes any proposal that has an impact on our membership. 
 
Although we have had some informal communications with City representatives organizing the effort to draft 
PAB regulations, our attorney has advised us that all labor related meet and confer discussions and 
correspondence should be coordinated with your office. While we want to cooperate to the greatest degree, we 
believe that having you act as the point of contact is the most efficient way for us to work through this process. 
 
As you know, Darren and I are currently on vacation and so is Rocky Lucia, our legal counsel. 
 
When we return within the next 10 days we will reach out to you to make arrangements to schedule formal 
bargaining sessions with your office. In the meantime, can you please provide us and Rocky with all written 
proposals and materials which the City intends to implement regarding the PAB?  
 
Thank you for your ongoing cooperation. 
 
Scott Castle  
BPA Vice President  
 
Sent from my iPhone 
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Rockne A. Lucia, Jr. 
Attorney at Law 

RLucia@RLSlawyers.com 
 

August 6, 2021 
 
VIA ELECTRONIC MAIL [LBELLOW@CITYOFBERKELEY.INFO] & FIRST CLASS MAIL 
 
LaTanya Bellow 
Director of Human Resources 
City of Berkeley 
2180 Milvia Street, 1st floor 
Berkeley, CA 94704 

 
Re: Police Accountability Board / Meet and Confer 

 
LaTanya: 
 

This letter will confirm our telephone conversation yesterday wherein we discussed, 
among other things, the effort to implement the provisions of the City charter creating the 
Berkeley Police Accountability Board. (Article XVIII, Police Accountability Board and Director 
of Police Accountability) 

 
At the outset, it’s important to note that while members of the Berkeley Police 

Association (“BPA”) have observed, and in some cases communicated directly with 
representatives of the Police Accountability Board (“PAB”), there has not been any formal 
communications or proposal submitted to the BPA. It is clear that the City is moving forward to 
implement the provisions of the Charter and we are aware that the City has declared that the 
PAB is “operational” as of July 1st.  We are also aware that the PAB is soliciting complaints and 
this week we learned that the PAB is conducting investigations. Candidly, there may be a host of 
other actions being taken, but the BPA has not been consulted or noticed. The BPA was 
concerned enough to communicate with you on July 22nd to formally engage your office in the 
process. Specifically, Scott Castle the BPA Vice-President sent you an email on July 22nd, which 
among other things stated:  

 
Although we haven’t been provided any documents, in anticipation 
of receiving something from you, please consider this our formal 
demand to meet and confer over proposals that draw in mandatory 
subjects of bargaining. This request also includes any proposal that 
has an impact on our membership. 

 
I want to acknowledge that although there have been positive and cordial 

communications with Katherine Lee, the interim Director of Police Accountability, the BPA has 
not engaged with her on collective bargaining matters. The BPA will continue to work 
exclusively with your office on all matters that are encompassed in the Meyers-Milias-Brown Act 
(“MMBA”), California Government Code § 3500 et seq.  
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LaTanya Bellow 
Re:  Police Accountability Board / Meet and Confer  
August 6, 2021 
Page 2 
 
 

 
As you know the City has an obligation to meet and confer with the recognized employee 

organization “prior to arriving at a determination of policy or course of action.” (Gov. Code 
§ 3505)  To that end, we also expect that the City will provide the BPA “reasonable written 
notice” of any proposed changes to working conditions “and shall give the recognized employee 
organization the opportunity to meet with the governing body…” (Gov. Code § 3504.5) These 
legal requirements have always been fully embraced by the City as evidenced by our 
collaborative and productive meet and confer efforts which resulted in the development and 
adoption of the Charter sections creating the PAB. In fact, during those meet and confer sessions 
you will recall that both parties acknowledged that there would be formal meet and confer 
sessions over mandatory subjects of bargaining and effects bargaining on permissive subjects.   

 
As stated to you, we continue to rely on the fact that no proposed policy, procedure, 

regulation or ordinance that requires mandatory or permissive bargaining has been implemented.  
If my understanding is not correct, please so advise.  In that regard, I want to formally reassert 
my request that the BPA be provided with all BPA policies, procedures, regulations or 
ordinances which have been implemented or adopted by the City.  That would include any or all 
PRC polices that are currently in place with the PAB. 

 
Finally, I send this letter to memorialize our conversation which among other things 

reaffirms the BPA’s long-standing commitment of working with the City in a collaborative 
manner.  Thank you for your time and consideration and we look forward to hearing from you. 
 
      Sincerely,   
  

RAINS LUCIA STERN 
ST. PHALLE & SILVER, PC 

 
 
 

     Rockne A. Lucia, Jr.  
 

RAL:tw 
 
cc: Darren Kacelak, BPA President (Via Email Only) 
 Scott Castle, BPA Vice-President (Via Email Only) 
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From: d'Angelo, Dana  
Sent: Wednesday, August 25, 2021 1:23 PM 
To: Rockne A. Lucia Jr. (rlucia@rlslawyers.com) <rlucia@rlslawyers.com> 
Cc: Bellow, LaTanya <LBellow@cityofberkeley.info>; Williams‐Ridley, Dee <DWilliams‐Ridley@cityofberkeley.info>; 
Brown, Farimah F. <FBrown@cityofberkeley.info>; Louis, Jennifer A. <JLouis@cityofberkeley.info>; Platt, Alicia 
<APlatt@cityofberkeley.info>; jholtzman@publiclawgroup.com; Kacalek, Darren M. <DKacalek@cityofberkeley.info> 
Subject: Proposed Interim Regulations Governing the New Police Accountability Board 
 
Good Afternoon Rocky, 
 
Please see the attached proposed Police Accountability Board Interim Regulations Governing the New Police 
Accountability Board (PAB).  
 
This package includes an offering of dates to meet and confer on these changes as noted and included in the 
attachment.  
 
Best regards, 
 

 

Dana d’Angelo | Assistant Management Analyst 
City of Berkeley | Department of Human Resources 
2180 Milvia Street, 1st Floor, Berkeley, CA 94704 
Direct: (510) 981‐6824 | Fax: (510) 981‐6860 
ddangelo@cityofberkeley.info | www.cityofberkeley.info 
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Human Resources Dept. 

 

 

2180 Milvia Street    Berkeley    CA    94704    TEL: (510) 981-6800    TTY: (510) 981-6830    FAX: (510) 981-6860 

WEB: www.CityofBerkeley.info/hr    E-MAIL:  lbellow@CityofBerkeley.info 

August 25, 2021 
                  

Via Email: RLucia@RLSlawyers.com 
DKacalek@cityofberkeley.com   

Rockne A. Lucia, Jr. 
Rains Lucia Stern St. Phalle & Silver, PC 
2300 Contra Costa Boulevard, Suite 500 
Pleasant Hill, CA 94523 
 
 
Re: Interim Regulations Governing the New Police Accountability Board 
 
Dear Mr. Lucia: 
 
Enclosed is a copy of the interim regulations governing the new Police Accountability Board (PAB). These 
were approved by the PAB on August 4, 2021. The next PAB meeting is September 8th, and these changes 
will be submitted for approval to the City Council on September 14th.  
 
The interim regulations consist primarily of the regulations that are currently in force, and therefore do 
not represent a change. A few amendments have been made to conform to the specific terms of 
Measure II, as to which we have completed meet and confer. In addition, however, there are a few 
substantive changes to the prior regulations on page 14 of the attached. The City is available to meet 
and confer on these substantive changes to the extent they are within the mandatory scope of 
bargaining under the Meyers-Milias-Brown Act.  
 
The City Council has directed that the core functions of the PAB be implemented by July 1, 2021, this 
matter is time sensitive. The City is offering the following dates if the BPA would like to meet and confer 
on these changes.  
 
• Monday, September 6: 10:30a.m. - 1:00p.m. or after 3:00p.m. 
• Tuesday, September 7: any time after 11:00a.m. 
• Thursday, September 9: any time after 12:00p.m. 
• Friday, September 10: 12:00p.m. - 2:00p.m. 
 
Thank you for working with the City in developing Measure II. We look forward to cooperating with 
you in the development of the regulations governing the PAB. If you have questions or have additional 
requests to be considered, please feel free to contact me at (510) 981-6807 or 
LBellow@cityofberkeley.info.    
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  FORMAT UPDATED BY CLERK BUT SUBSTANCE UNCHANGED 
Office of the Director 
of Police Accountability 

1947 Center Street, 5th Floor, Berkeley, CA  94704   TEL: 510-981-4950   TDD: 510-981-6903   FAX: 510-981-4955 
Website: www.cityofberkeley.info/dpa   Email: dpa@cityofberkeley.info 

ACTION CALENDAR 
September 14, 2021 

To: Honorable Mayor and Members of the City Council 

From: Police Accountability Board and 
Office of the Director of Police Accountability 

Submitted by:  Katherine J. Lee, Interim Director of Police Accountability 

Subject: Approval of Interim Regulations for the Police Accountability Board and Office 
of the Director of Police Accountability for Handling Complaints Against 
Sworn Officers of the Police Department 

RECOMMENDATION 
Approve Interim Regulations to be used by the Police Accountability Board and Director 
of Police Accountability for Handling Complaints Against Sworn Officers of the Police 
Department under City Charter Article XVIII, Section 125 (Measure II). The City Council 
is asked to choose between the Board’s modified proposal, conditioned upon City 
Attorney approval, or the Interim Director’s preferred version. 

SUMMARY 
Ballot Measure II, passed in November 2020, amended the City Charter to establish a 
Police Accountability Board (Board) and Director of Police Accountability (Director) to 
perform civilian oversight of the Berkeley Police Department. (Measure II was codified 
as City Charter Article XVIII, Section 125 [Attachment 1].) The Board and the Office of 
the Director of Police Accountability became operational in July 2021, and need 
procedures in place to receive and process complaints from members of the public 
alleging misconduct against Berkeley police officers. Because establishing a permanent 
set of policies and procedures will take several months, Interim Regulations are needed 
so that complaint processing may continue. Under Section 125(13)(c) of the City 
Charter, the City Council must ratify rules of conduct governing the Board’s conduct of 
business. 

FISCAL IMPACTS OF RECOMMENDATION 
None. 

CURRENT SITUATION AND ITS EFFECTS 
Several complaints alleging police misconduct have been filed with the Office of the 
Director of Police Accountability since it began operations on July 1, 2021. Despite the 
fact that no regulations have been adopted, the Berkeley Police Department and its 
sworn members have been cooperating with the Office of the Director in good faith in 
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Approval of Interim Regulations for Handling Complaints 
Against Sworn Officers of the Police Department 

ACTION CALENDAR 
September 14, 2021 

the handling of these complaints: the BPD has responded to requests for police reports 
and body-worn camera footage related to the incidents in question, and subject officers 
and witness officers have appeared for interviews by the DPA Investigator.  

To ensure that Interim Regulations were formalized as quickly as possible, the Interim 
Director agendized for the first meeting of the Police Accountability Board the 
establishment of a Regulations Subcommittee. The Subcommittee was formed, and had 
time to meet once to consider Interim Regulations proposed by the Interim Director. The 
Subcommittee modified the proposed draft in significant ways, however. The Board 
approved the Subcommittee’s proposal with a modification to one provision. 

Because some provisions of the Board’s proposal could trigger an obligation to meet-
and-confer with the Berkeley Police Association, it is unknown whether the Office of the 
Director will be able to continue conducting its investigations of complaints against 
officers if the Board’s proposed Interim Regulations are adopted. 

BACKGROUND 

Overview 

The purpose of the Charter amendment creating the Police Accountability Board and 
Director of Police Accountability is promote public trust through independent, objective, 
civilian oversight of the Berkeley Police Department, provide for community participation 
in setting and reviewing Police Department policies, practices, and procedures, and to 
provide a means for prompt, impartial and fair investigation of complaints brought by 
members of the public against sworn employees of the Berkeley Police Department. 
The Board replaced the Police Review Commission and created a new position, the 
Director of Police Accountability. 

The Charter amendment language was the culmination of a lengthy meet-and-confer 
process between City staff and the Berkeley Police Association, who bargained in good 
faith over the impacts of the proposed Charter amendment. 

Under the Charter amendment, the functions of the new Board and Director were to go 
into operation no later than January 1, 2022. Under Resolution No. 69,531-N.S., the 
City Council directed that the functions, duties, and responsibilities of the Board and 
Director be implemented by July 1, 2021, six months earlier than the timeline set forth in 
the Charter amendment. The Office of the Director of Police Accountability became 
operational on July 1, 2021, with Police Review Commission staff serving as interim 
staff of the new Office. The Mayor and City Councilmembers appointed Police 
Accountability Board members on June 1, 2021, and the Board held its first meeting on 
July 7, 2021.   

Interim Regulations Proposed by Interim Director of Police Accountability 
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Approval of Interim Regulations for Handling Complaints 
Against Sworn Officers of the Police Department 

ACTION CALENDAR 
September 14, 2021 

Under Section 125(18)(a) of the Charter amendment, the Director and Board shall adopt 
regulations for handling complaints filed by any member of the public alleging 
misconduct by sworn employees of the Police Department. However, it will take time for 
the Board to develop permanent regulations due to their detailed nature. For this 
reason, the Interim Director developed proposed Interim Regulations so that the Office 
of the Director of Police Accountability could expeditiously commence investigations on 
complaints filed before a complete set of permanent regulations is finalized. [Attachment 
2, before redlines.] 

The Interim Director’s proposal implements the new provisions and procedures put into 
place by the Charter amendment. Among the most significant are:  

• Timeframe. The time to complete investigations and notify a sworn officer of
discipline is 240 days, instead of the previous 120-day limit.

• Standard of proof. The standard of proof applied in determining whether a sworn
officer can be charged with committing misconduct is “preponderance of the
evidence,” rather than the more stringent “clear and convincing evidence.”

• Findings and recommendations; hearings. For cases filed with the Office of the
Director of Police Accountability, following an investigation, the Director will
present to the Board investigative findings and, if warranted, disciplinary
recommendations; in certain cases, a recommendation on the level of discipline
will be made. The Board then decides whether to accept the Director’s
recommendation or hold a confidential personnel hearing. The findings and
recommendations of the Director or the Board are sent to the Chief of Police,
who may agree or disagree. If the Chief disagrees, a process for the Director to
request City Manager review follows.

• Review of Internal Affairs (IA) investigative record if complainant objects. For
cases filed with the Berkeley Police Department and not the Office of the
Director, a complainant may contest a finding other than a “sustained” finding on
a misconduct allegation to the Director. The Director may dismiss the objection or
convene a review panel of the Board to review IA’s investigative record. The
Board may dismiss the case, agree with IA’s decision, or disagree with IA on
certain grounds. If the Board disagrees with IA, the Chief may send a report to
the City Manager, who will make a final decision.

As the Charter amendment does not address many of the details of the process for 
handling complaints from the public, the Interim Director recommends for the most part 
that many of the provisions of the former Police Review Commission’s Regulations be 
used, to the extent they are not inconsistent with the Charter amendment. The PRC 
Regulations are the product of periodic negotiations with the Berkeley Police 
Association over many years. 
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Approval of Interim Regulations for Handling Complaints 
Against Sworn Officers of the Police Department 

ACTION CALENDAR 
September 14, 2021 

Police Accountability Board Revisions 

At its first meeting, the Police Accountability Board established a Regulations 
Subcommittee. This Subcommittee met on July 28, 2021, to consider the Interim 
Regulations proposed by the Interim Director. [Attachment 2. Redlines show Board’s 
changes to Interim Director’s proposal.] In addition to her proposed draft, the Interim 
Director submitted to the Subcommittee a memorandum with an overview of her work 
[Attachment 3] and a copy of the Police Review Commission Regulations, annotated for 
reference [Attachment 4]. The Subcommittee approved the recommended Interim 
Regulations in large part, but decided to enact three significant changes. The full Board, 
at its August 4, 2021 meeting, accepted the Subcommittee’s recommendations, except 
that it modified one of the changes. Other, minor changes were made for clarity, as 
were the Interim Director’s corrections to her own erroneous cross-references. 

The Board’s major changes to the proposed Interim Regulations are as follows: 

1. Expanding who may file a complaint. Formerly limited to “aggrieved parties” –
those directly affected by alleged police misconduct, the Board proposes that
eyewitnesses to alleged misconduct be allowed to file complaints. The Board
further expanded their own ability to initiate an investigation, to do so upon a vote
of five Board members. Previously the Board could initiate an investigation only
in cases involving a death or if no complainant was available to file a complaint.
(Interim Regs., Sections I.A.8 and II.A.2.)

2. Extending the filing deadline. The proposed Interim Regulations provide for a 90-
day time limitation for filing complaints and a late-filing period, for those who can
show good cause for not filing earlier, for complaints filed between 91 and 180
days. The Board instead proposes a 180-day filing period, with no provision for
filing after that date. (Interim Regs., Section II.A.3.)

3. How testimony is taken at hearings. The procedures the Interim Director
proposed adhere to the process used by the Police Review Commission. At
hearings, the complainant must answer questions from the Board and the subject
officer or their representative, but is then excused from the hearing. The
complainant and their representative are not allowed to question the subject
officer or even to be present while the subject officer testifies and is questioned
by the Board. These provisions were enacted as a result of the Berkeley Police
Association’s successful lawsuit against the City (Berkeley Police Association v.
City of Berkeley (2008) 167 Cal.App.4th 385) that required the PRC’s
investigative records and hearing process to comport with the Public Safety
Officers Procedural Bill of Rights Act (“POBRA”) and confidentiality provisions of
Penal Code section 832.5, 832.7, and 832.8.
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The Board revised the Interim Director’s proposal to place the complainant and 
subject officers on equal footing with respect to asking questions and being 
present during the hearing. (Interim Regs., Section II.I.6.) However, the Board 
understands that the City Attorney’s opinion is needed regarding whether the 
Board’s proposal comports with state law and case law. The Interim Director has 
sought the City Attorney’s legal advice on this matter, which is expected to be 
completed by the time Council is considering this item. 

The Board voted unanimously to recommend that the Council approve the Interim 
Regulations as shown on Attachment 2 (with redlines), with its recommendation of the 
changes in how testimony is taken conditioned on the City Attorney’s opinion that they 
are lawful. M/S/C (Calavita/Leftwich): Ayes – Calavita, Chang, Harris, Leftwich, Levine, 
Mizell, Moore, Owens, and Ramsey; Noes – None; Abstentions – None; Absent – None. 

The Interim Director respectfully disagrees that the above three major changes should 
be approved at this time, and accepts all other modifications to the draft that were 
approved by the Board. 

ENVIRONMENTAL SUSTAINABILITY 
No environmental impacts. 

RATIONALE FOR RECOMMENDATIONS 

Board’s rationale 

Regarding expanding the group of people who may file, the Board points out that other 
civilian oversight agencies allow eyewitnesses to misconduct to file complaints. 
Additionally, this is a “best practice” according to the National Association for Civilian 
Oversight of Law Enforcement (NACOLE). 

As for the timeline for filing complaints, the Board believes that 90 days is too short, and 
referenced a 180-day timeline typical in the federal system. The Board also believes 
that the current 91- to 180-day deadline for a “late-filed” complaint, which the Board may 
accept upon the complainant’s showing of good cause for filing late, is virtually a de 
facto 180-day deadline, save for the obligation to explain the reason for the lateness.  

Finally, with respect to complainants’ presence throughout the hearing and ability to 
question the subject officer, the Board feels strongly that maintaining the former Police 
Review Commission process is lopsided and unfair to complainants, and that state law 
and case law could be interpreted differently than they were in 2007 and 2008. 

Overall, the Board believes that, as a new body created with overwhelming support of 
Berkeley voters, it need not be beholden to the rules of the body it replaced, and should 
instead be responsive to the community’s desires without delay. 
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Interim Director’s rationale 

The Interim Director does not disagree with the sentiment behind the three major 
changes proposed by the Board, and understands the eagerness to make the process 
more accessible and friendly to complainants. However, if any of the major changes are 
subject to meet-and-confer with the Berkeley Police Association, that will delay adoption 
of Interim Regulations, and could cause a delay or temporary suspension of 
investigations of pending and future complaints filed with the Office of the Director. 

ALTERNATIVE ACTIONS CONSIDERED 
Two alternatives are being presented for Council’s consideration. 

CONTACT PERSON 
Katherine J. Lee, Interim Director, Office of the Director of Police Accountability 
(510) 981-4950

Attachments:  
1: City Charter, Article XVIII, Section 125 
2: Proposed Interim Regulations 
3: July 20, 2021 Memorandum from Interim Director Lee to Police Accountability Board 
Regulations Subcommittee, Lt. Dan Montgomery (BPD), and Sgt. Scott Castle (BPD) 
regarding Draft Interim Regulations 
4: Annotated PRC Regulations, dated April 4, 2018. 
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Approved by Police Accountability Board 
August 4, 2021 

Police Accountability Board 
Office of the Director of Police Accountability 

Interim Regulations for Handling Complaints Against Sworn Officers of the 
Police Department under City Charter Article XVIII, Section 125 (Measure II) 

Preamble 
These interim regulations for handling complaints against sworn members of the 
Berkeley Police Department are issued in accordance with an amendment to the 
Charter of the City of Berkeley adding Article XVIII, Section 125, approved by the 
voters of the City as Measure II on November 3, 2020. Measure II establishes a 
Police Accountability Board (Board) and a Director of Police Accountability 
(Director), and is intended to promote public trust by providing for prompt, impartial 
and fair investigations of complaints by members of the public against sworn 
employees of the Berkeley Police Department. The Board and Director replace the 
Police Review Commission (PRC), established by Ordinance No. 4,644-N.S. 

Under Resolution No. 69,531 N.S., the City Council directed that the core 
functions of the Board and Director be implemented by July 1, 2021. Under Article 
XVIII, Section 125(13)(c) of the City Charter, the Board must establish rules of 
procedure governing the conduct of its business, which are subject to ratification 
by the City Council. In order for the Director to accept and investigate complaints 
filed against sworn members of the Police Department beginning July 1, 2021, 
interim regulations are needed until such time as the Board adopts permanent 
regulations and the Council ratifies them. 

These interim regulations reflect the procedures for handling complaints against 
police officers as set forth in Measure II as well as the provisions of the PRC 
Regulations for Handling Complaints Against Members of the Police Department 
(effective April 4, 2018) that are not in conflict with Measure II. They shall apply to 
all complaints that were pending with the PRC as of July 1, 2021, and all 
complaints filed with the Office of the Director of Police Accountability on and after 
July 1, 2021. Applicability of permanent regulations to these pending cases will be 
determined later. 

I. GENERAL PROVISIONS

A. Definitions
The following definitions shall apply in these interim regulations:

1. Administrative Closure: Closure of a complaint before a confidential
personnel hearing is held.

2. Aggrieved Party: Any person directly affected by the alleged police
misconduct.

3. Allegation: An assertion of specific police misconduct.

Attachment 3
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4. Board Member: A member of the Police Accountability Board appointed
by the City Council.

5. Chief; Police Chief: Chief of the Berkeley Police Department.

6. City’s discovery of alleged misconduct: The City’s discovery by a
person authorized to initiate an investigation of an alleged act,
omission, or other misconduct.

7. Complaint: A declaration that alleges misconduct by a sworn employee
of the Berkeley Police Department.

8. Complainant: An aggrieved party A member of the public who files a
complaint with the Office of the Director of Police Accountability.

9. Days: Means calendar days unless otherwise specified.

10. Director of Police Accountability (Director): The individual appointed by
the City Council to investigate complaints and carry out the operations
of the Police Accountability Board and the Office of the Director of
Police Accountability (ODPA).

11. Duty Command Officer (DCO): A sworn employee of the Berkeley
Police Department designated by the Chief of Police to appear at a
hearing or review proceeding to answer questions clarifying BPD
policy.

12. Hearing Panel: Three Board members impaneled to conduct a
confidential personnel hearing.

13. Investigator: Employee of the Office of Director of Police Accountability
whose primary role is to investigate complaints filed with the ODPA.

14. Mediation: A process of attempting to reach a mutually agreeable
resolution, facilitated by a trained, neutral third party.

15. Police Accountability Board (Board): The body established by City
Charter Article XVIII, Section 125.

16. Review Panel: Three Board members impaneled to conduct a review of
a BPD investigative record.

17. Subject Officer: A sworn employee of the Berkeley Police Department
against whom a complaint is filed.

18. Witness Officer: A sworn employee of the Berkeley Police Department
who has personal knowledge of events described in a complaint, but is
not a subject officer.

(PRC Reg. Sec. II.B., modified.)

B. Confidentiality
1. Importance. In their capacity as Board members, each Board member

will have access to confidential data or information related to Berkeley
Police Department personnel. ODPA staff will likewise have access to
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such confidential information. It is vitally important to the integrity of the 
complaint process under Measure II that all parties involved understand 
and adhere to the confidentiality of the process, and do all in their 
power to protect the privacy rights of Berkeley Police Department 
employees as required by law. (PRC Reg. Preamble.) 

2. Duty. Board members, ODPA staff, and their agents and
representatives shall protect and maintain the confidentiality of any
records and information they receive consistent with state or federal
law governing such records or information. (Art. XVIII, Sec. 125(20)(b).)
In particular, such persons shall not violate the rights of sworn officers
to confidentiality of personnel file information under Penal Code secs.
832.7, 832.8 (3(d)), and state law. Confidential information may be
provided through witness testimony or through electronic or hard-copy
transmission, and the obligation to maintain confidentiality applies,
regardless of how the information is communicated. (PRC Reg. Sec.
IV.A.)

3. Closed hearings; effect on public records. All confidential personnel
hearings and closed session meetings relating to the investigation of
complaints against sworn officers will be closed to the public. Records
of these investigations are confidential and will not be disclosed to
members of the public. However, any public records included in, or
attached to, investigative reports shall remain public records. (PRC
Reg. Sec. 1.A.)

4. Handling confidential information. For any proceeding in which hard
copies of confidential information are distributed to Board members,
each Board member shall return all confidential material to ODPA staff
at the close of the proceedings, or as soon thereafter as practicable.
(PRC Reg. Sec. IV.B.2.) For any proceeding in which electronic copies
of confidential information are distributed to Board members, each
Board member shall delete all confidential information as soon as the
information is no longer needed, and promptly inform ODPA staff that
they have done so. (NEW)

5. Effect of violation. A Board member who violates confidentiality before
or during a confidential personnel hearing shall be automatically
disqualified from further participation in the hearing. Additionally, a
Board member or the Director may agendize an alleged violation of
confidentiality for discussion and action at a regular meeting of the
Board, which may take adverse action upon a two-thirds vote of those
present. Such adverse action may include: notice of the violation to the
Board member’s nominating Councilmember or to the City Council, or a
prohibition from participating in future confidential personnel hearings
for the remainder of the Board member’s term. (PRC Reg. VI.D.3.)
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II. COMPLAINTS FILED WITH THE OFFICE OF THE DIRECTOR OF POLICE
ACCOUNTABILITY

A. Initiating a complaint
1. Complaint form. A complaint alleging misconduct by one or more sworn

officers of the Berkeley Police Department must be filed on a form
provided by the Office of the Director of Police Accountability. (Art.
XVIII, Sec. 125(18)(a)(1); PRC Reg. Secs. I.B.7, II.A.1.) Complaint
packets must include information about the difference between
mediation and an investigation; language advising a complainant who
is the subject of, or has commenced, litigation relating to the incident
that gave rise to the complaint to consult an attorney before filing a
complaint; and conclude with the following: “I hereby certify that, to the
best of my knowledge, the statements made herein are true. I also
understand that my oral testimony before the Board shall be given
under oath.” Complaints shall be signed by the complainant, except for
complaints initiated by the Board. (PRC Reg. Sec. II.A.1.)

2. Who may file. Only an “aAggrieved party”ies, as well as eyewitnesses
to alleged police misconduct, may file a complaint, except that if no
complainant is available to initiate a complaint, and in any case
involving a death, 5 Board members may vote to authorize an
investigation or take other such action they deem appropriate.
Complaints may also be initiated by the Board upon a vote of five
Board members to authorize an investigation. (PRC Reg. Secs. I.B.2.,
II. A.3.)

3. Filing period. A complaint must be filed within 18090 days of the
alleged misconduct, except that the 18090 days shall be tolled if:

a) the complainant is incapacitated or otherwise prevented from filing
a complaint; or

b) the complainant is the subject of a criminal proceeding related to
the subject matter of the complaint, in which case the time for the
complainant to file is tolled until the criminal matter has been
adjudicated or dismissed.

(PRC Reg. Sec. II.A.2.) 

4. Late-filed complaints. Complaints filed between 91 and 180 days of the
alleged misconduct must be reviewed by the Police Accountability
Board in a closed session meeting. Six Board members must find good
cause for the late filing, by clear and convincing evidence, to accept the
complaint. A complaint filed after 180 days after the alleged misconduct
will not be accepted. (PRC Reg. Sec. II.A.2.a)

5.4. Sufficiency of complaint. Complaints must allege facts that, if true, 
would establish that misconduct occurred. Complaints that do not 
allege prima facie misconduct, or are frivolous or retaliatory, shall be 
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submitted by the Director to the Board for administrative closure at the 
next regular meeting that allows the complainant to be provided at least 
5 days’ notice. If a majority of Board members agree, the case will be 
closed; if the Board rejects the Director’s recommendation, the Notice 
of Complaint and Allegations must be issued within 10 days, unless the 
complainant has elected mediation. This section does not apply to 
complaints initiated by the Board under Section II.A.2. (PRC Reg. Sec. 
II.A.4.a.)

6.5. Right to representation. Complainants and subject officers have the 
right to consult with, and be represented by, an attorney or other 
representative, but a representative is not required. If the ODPA is 
notified that a complainant or subject officer is represented, then the 
ODPA shall thereafter send copies of any materials or notices provided 
to the complainant or subject officer(s) to their representatives. (PRC 
Reg. Sec. II.A.5.) 

B. Mediation
1. Election

a. ODPA staff shall provide every complainant with information about
the option to select mediation, and make every effort to ensure
complainants understand this option. The complainant may elect to
enter into mediation up until they are notified that the Director has
submitted findings and recommendations as set forth in Section II.
G.1 below.

b. If the complainant elects mediation, ODPA staff shall notify the
subject officer within 7 days that the complainant has opted for
mediation, and include a copy of the complaint if not previously
provided. This notice shall also inform the subject officer of their
right to agree to or reject mediation within 10 days.

c. A subject officer who agrees to mediation must agree to toll the
City's 240-day disciplinary deadline if the officer later withdraws
from mediation before mediation session begins.

d. Once both parties agree to mediation, the complainant no longer
has the option to have their complaint investigated and to proceed
to a confidential personnel hearing, unless the subject officer
withdraws from mediation.

2. Completion

After receiving notice from the mediator that a mediation has concluded,
ODPA staff shall close the case and inform the Board.

 (Art. XVIII, Sec. 125(18)(a)(2); PRC Reg. Sec. II.B., modified)

C. Complaint investigation
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1. Time for completion. Complaint investigations must begin immediately,
proceed expeditiously, and be completed within 120 days of the City’s
discovery of the alleged misconduct, unless a Government Code sec.
3304(d) applies (Art. XVIII, Sec. 125(18)(e)), except:

a. If the complainant or subject officer is the subject of criminal
proceedings related to the complaint, the ODPA shall not
commence an investigation until the criminal matter is adjudicated
or dismissed. All time limits for processing the complaint shall be
tolled during the pendency of the proceedings. As soon as
practicable after the filing of a complaint, the ODPA shall contact the
District Attorney’s Office to determine the status and anticipated
resolution of the criminal proceeding (PRC Reg. Sec. III.C.3.).

b. A longer time period for the investigation, not to exceed 195 days,
may be agreed upon as provided under Section II.O.

2. Transmittal of complaint. Complaints accepted by the Director shall be
sent by hard copy or electronically to the Chief of Police, BPD Internal
Affairs, Board members, and each sworn officer against whom the
complaint is filed. (Art. XVIII, Sec. 125(18)(g).)

3. Notice of Complaint and Allegations. Within 28 days of a complaint
filing or the acceptance of a late-filed complaint, the ODPA shall
prepare and send a Notice of Complaint and Allegations by hard copy
or electronically to the complainant, the Chief of Police or BPD Internal
Affairs, and each identified subject officer. The Notice of Complaint and
Allegations need not be sent if the complaint requests mediation, or the
Director recommends administrative closure. (PRC Reg. Sec. III.B.1,
modified.)

4. Sworn officers’ schedules. The Chief of Police or their designee shall
provide ODPA staff with the schedules of all sworn employees of the
Police Department. (PRC Reg. Sec. VII.A.1.)

5. Nature of investigation. The investigation shall consist of conducting
recorded interviews with the complainant, subject officers, witness
officers, and civilian witnesses; and collecting relevant documentary
evidence, including, but not limited to, photographic, audio, and video
evidence. (PRC Reg. Sec. III.C.1.)

6. Production, subpoena, and preservation of records. The Berkeley
Police Department and all other City departments must produce
records and information requested by the Office of the Director of
Police Accountability and Board in connection with investigations,
without redaction or limitation, unless required by state or federal law.
(Art. XVIII, Sec. 125(20)(a).)

a. The Director may issue subpoenas to compel the production of
books, papers, and documents as needed to carry out their duties
and functions. (Art. XVIII, Sec. 125(20)(c).)
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b. Whenever a PRC investigation is tolled, the Chief of Police shall take
appropriate steps to assure preservation of the following items of
evidence:

I. The original Communications Center tapes relevant to the
complaint.

II. All police reports, records, and documentation, including body-
worn camera video.

III. Names, addresses, telephone numbers, and statements of all
witnesses. (PRC Reg. Sec. II.E.2.)

7. Interview notices. Subject officers and witness officers must appear for
interviews related to complaints. (Art. XVIII, Sec. 125(20)(c); PRC Reg.
Exhibit A.) ODPA staff shall notify subject and witness officers at least 9
days before a scheduled interview date by hard copy or, when feasible,
email. An officer who is unavailable for an interview shall contact the
Director or the Investigator immediately to state the reason for their
unavailability. (PRC Reg. Sec. III.D.2.)

8. Conduct of interviews, exercise of Constitutional rights. Interviews
should be conducted such that they produce a minimum of
inconvenience and embarrassment to all parties. Subject and witness
officer interviews shall be conducted in compliance with the Public
Safety Officers’ Procedural Bill of Rights Act1 (“POBRA”). When
possible, ODPA staff shall avoid contacting BPD employees at home,
and avoid contacting others at their place of employment. (PRC Reg.
Sec. III.D.1.) While all officers have a right to invoke the Fifth
Amendment, they also have a duty to answer questions before the
ODPA regarding conduct and observations that arise in the course of
their employment, and are subject to discipline for failure to respond.
The exercise of any constitutional rights shall not be considered by the
Board in its disposition of a complaint (PRC Reg. Sec. III.D.3.)

D. Pre-hearing complaint disposition.
1. Administrative Closure

a. Grounds

The grounds upon which a complaint may be administratively closed
include but are not limited to the following:

i. Complaint does not allege prima facie misconduct or is
frivolous or retaliatory.

ii. Request for closure by complainant.

1   Government Code Sec. 3300 et seq. 
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iii. Unavailability of complainant where staff has attempted at least
3 telephone, electronic mail and/or regular mail contacts.
Attempts to reach the complainant by telephone and/or mail
shall be documented in the recommendation for Administrative
Closure.

iv. Mootness of the complaint including but not limited to
situations where the subject officer’s employment has been
terminated or where the complaint has been resolved by other
means.

v. Failure of the complainant to cooperate, including but not
limited to: refusal to submit to an interview, to make available
essential evidence, to attend a hearing, and similar action or
inaction by a complainant that compromises the integrity of the
investigation or has a significant prejudicial effect.

vi. Failure of ODPA staff to timely complete its investigation, as
set forth in Section II.C.1.

b. Procedure

A complaint may be administratively closed by a majority vote of 
Board members during closed session at a regularly scheduled 
meeting. The complainant shall be notified of the opportunity to 
address the Board during the meeting no later than 7 days before the 
meeting. Cases closed pursuant to this section shall be deemed 
“administratively closed” and the complainant, the subject officer, 
and the Chief of Police shall be notified by mail.  

c. Effect of Administrative Closure

Administrative Closure does not constitute a judgment on the merits 
of the complaint.  

(PRC Reg. Sec. V.A.) 

2. No Contest Response

A subject officer who accepts the allegations of the complaint as
substantially true may enter a written response of “no contest” at any
time before the Director submits their findings and recommendations to
the Board under Section II.G.1. If the subject officer sends a “no contest”
response, the Director shall so notify the Board when findings and
recommendations are sent to them. (PRC Reg. Sec. V.B., modified)

E. Initial submission and consideration of investigative findings and
recommendations.
1. Time to submit. Within 60 days of completing an investigation, the

Director must submit and present investigative findings and
recommendations to the Board in a closed session and convene a
confidential personnel hearing if the Board requests it. (Art. XVIII, Sec.
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125(18)(i).) This deadline may be extended as provided under Section 
II.O.

2. Standard of proof. In determining whether a sworn officer has
committed misconduct, the standard is “preponderance of the
evidence.” (Art. XVIII, Sec. 125(18)(c).)

3. Categories of Findings

a. If the evidence shows that the alleged act did not occur, the finding
shall be "Unfounded.”

b. If the evidence fails to support the allegations, but the allegations
cannot be shown as false, the finding shall be “Not Sustained.”

c. If the evidence shows that the alleged act did occur, but was lawful,
justified, and proper, the finding shall be “Exonerated.”

d. If the evidence shows that the alleged act did occur and the action
was not justified, the finding shall be "Sustained."

(PRC Regs., Sec. VIII.B.) 

4. Recommendation of discipline and level of discipline. If the Director
recommends a “sustained” finding on any allegation of misconduct, a
recommendation of whether discipline is warranted must also be
included. For those cases where an allegation of misconduct, if
sustained, would involve any of the classes of conduct described in
Penal Code 832.7, as enacted pursuant to Senate Bill 1421, the
Director must include a recommendation regarding the level of
discipline. (Art. XVIII, Sec. 125(18)(i).)

5. Board decision. Upon reviewing the Director’s investigative findings, the
Board must then decide whether to hold a confidential personnel
hearing.

a. If the Board agrees with the Director on all findings and
recommendations, (i.e., no need for hearing), the Director shall send
the findings and recommendations to the Chief of Police. The
findings and recommendations must be sent within 195 days of the
City’s discovery of alleged misconduct, except if extended as
provided under Section II.OM.2.

b. If the Board decides that further fact-finding is needed, the Board
may vote to hold a confidential personnel hearing.

(Art. XVIII, Sec. 125(18)(i).)

F. Scheduling a hearing, assigning Hearing Panel members, distributing
hearing packet.
1. Time. If the Board decides to move forward with a confidential

personnel hearing, it must be held within 60 days of the date the ODPA
has completed its investigation. (Art. XVIII, Sec. 125(18)(i).)
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2. Scheduling hearing. ODPA staff shall determine the availability of
subject officers before setting a hearing date and time. Hearings are
not to be scheduled on an officer’s day off or during vacation or other
leave, unless two or more subject officers on same complaint do not
share a common day on duty. (PRC Reg. Sec. VII.A.1.)

3. Hearing Panel. ODPA staff shall secure a Hearing Panel to conduct the
confidential personnel hearing. A Hearing Panel shall consist of three
Board members, except that in death cases and any cases in which six
Board members vote to sit as a whole, the entire Board, with a
minimum of six Board members, will constitute the Hearing Panel.
(PRC Reg. Sec. VI.A.)

4. Obligation to serve; unavailability. Board members must serve on
roughly an equal number of Hearing Panels each year. (PRC Reg. Sec.
VI.B.1.) If a Hearing Panel member becomes unavailable, they shall be
replaced by another Board member, and notice of substitution shall
issue as soon as possible. If substituted within 7 days of a hearing, the
subject officer retains the right to challenge the Board member for
cause. The notice of challenge of a substituted Board member must be
made at least 3 business days before convening the hearing and
constitutes good cause for continuing the hearing. (PRC Reg. Sec.
VI.B.2.)

5. Effect of continuance. If a hearing is rescheduled due to unavailability
of the complainant, a subject officer, or either party’s attorney, another
Hearing Panel may be assigned. However, the Hearing Panel
composition shall not change after the hearing has been convened.
(PRC Reg. Sec. VI.B.3)

6. Notice of hearing. The ODPA must issue a written hearing notice at
least 14 days before the hearing to all parties, witnesses,
representatives, Hearing Panel members, and the Police Chief. This
notice must include the time, date, and location of the hearing, and the
composition of the Hearing Panel. (PRC Reg. Sec. VII. A.2)

7. Hearing Packet. The ODPA shall provide the Hearing Panel with a
Hearing Packet, which shall contain the Director’s findings and
recommendations, and all evidence and documentation obtained or
produced during the investigation (Art. XVIII, Sec. 125(18)(i)), at least
14 days before the hearing date. The Hearing Packet shall also be sent
to the subject officer(s), any representatives, the Duty Command
Officer, and the Police Chief. The complainant shall receive a Hearing
Packet without documents containing confidential investigatory
materials or findings and recommendations. Witness officers and
civilian witnesses shall receive a copy of only their interview transcript.
(PRC Reg. Sec. VII.B., modified.)
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G. Board member impartiality; recusals; challenges
1. Conduct.

a. Board members shall maintain basic standards of fair play and
impartiality, and avoid bias and the appearance of bias. In
confidential personnel hearings, they shall hear all viewpoints. (Art.
XVIII, Sec. 125(8)(b).)

b. No member of a Hearing Panel shall publicly state an opinion
regarding policies directly related to the subject matter of a pending
complaint; publicly comment on any of the facts or analysis of a
pending complaint; or pledge or promise to vote in any particular
manner in a pending complaint. (PRC Reg. Sec. VI.D.2.)

c. A Board member who violates Section G.1.b above, before or
during a confidential personnel hearing, shall be automatically
disqualified from further participation in the hearing. Additionally, a
Board member or the Director may agendize an alleged violation of
that Section for discussion and action at a regular meeting of the
Board, which may take adverse action upon a two-thirds vote of
those present. Such adverse action may include: notice of the
violation to the Board member’s nominating Councilmember or to
the City Council, or a prohibition from participating in future
confidential personnel hearings for the remainder of the Board
member’s term. (PRC Reg. VI.D.3.)

2. Recusal; disclosure of ex parte contacts. Board members recused for a
conflict of interest must do so immediately when an item is taken up.
Board members shall verbally disclose all ex parte contacts concerning
the subject of the hearing and shall submit a written report of such
contacts before the hearing begins. Ex parte contacts include any
contact between a Board member and any party involved in the
complaint before the public hearing. (Art. XVIII, Sec. 125(8)(b)(2).)

3. Challenges to Hearing Panel member

a. Basis for Challenge. A Board member who has a personal interest,
or the appearance thereof, in the outcome of a hearing shall not sit
on the Board.  Personal interest in the outcome of a hearing does not
include political or social attitudes or beliefs. Examples of personal
bias include, but are not limited to:

i. a familial relationship or close friendship with the complainant or
subject officer;

ii. witnessing events material to the inquiry;

iii. a financial interest in the outcome of the inquiry;

iv. a bias for or against the complainant or subject officer.
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b. Procedure

i. No later than 7 days of the date of mailing of the Hearing
Packet, which includes the names of the Board members
constituting the Hearing Panel, the complainant or the subject
officer(s) may file a written challenge for cause to any Board
member.  Such challenge must specify the nature of the conflict
of interest.

ii. The Director shall contact the challenged Board member as
soon as possible after receipt of the challenge.

iii. If the Board member agrees to recuse themself, the Director
shall ask another Board member to serve.

iv. If the Board member disagrees that the challenge is for good
cause, they shall state their reasons in writing, and the Director
shall make this determination. If the Director finds good cause
for the challenge, the Director shall inform the challenged Board
member and ask another to serve.

v. If the Director rejects a challenge to a Board member and the
Board member serves, the written challenge and the Board
member's written response shall be made part of the hearing
record.

c. Replacement of Board member. Any Board member who is unable to
serve for any reason shall be replaced by another Board member,
except in cases involving a death.

(PRC Reg. Sec. VI.C., modified.) 

H. Continuance requests; other pre-hearing motions
1. Pre-hearing continuance requests. Requests to continue a hearing

must be made to the Director as soon as the cause for continuance
arises. The Director may grant the request only for good cause. Factors
in determining good cause include: reason for request, timeliness,
prejudice to the other party, filing date of complaint, and previous
continuance requests. A request for a continuance made within 3
business days of the hearing date shall not be granted unless the
requester cannot attend due to a personal emergency or can
demonstrate substantial prejudice if denied. A continuance granted at a
subject officer’s request shall toll any disciplinary time period under the
Memorandum of Understanding between the City of Berkeley and the
Berkeley Police Association and the 60-day time limitation under Article
XVIII, Section 125(18)(i). (PRC Reg. Sec. VII.C.4., modified)

2. Newly Discovered Evidence or Witnesses. The complainant and
subject officer shall provide any newly discovered evidence or
witnesses’ names to the ODPA staff no later than 14 days before the
scheduled hearing date, with an explanation as to why the evidence or
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witnesses could not have been discovered earlier and its significance.  
ODPA staff shall inform the Hearing Panel of the newly discovered 
evidence or witnesses as soon as possible. 

The Hearing Panel shall decide whether or not to allow the evidence or 
witnesses no later than 4 business days before the scheduled hearing 
date, and ODPA staff shall notify both the complainant and the subject 
officer of the Hearing Panel’s decision. (PRC Reg. Sec. VII.C.1.) 

3. Procedural issues. The complainant and subject officer shall raise any
procedural issues by submitting them in writing to the Director at least 7
days before the hearing date. Procedural issues can include, without
limitation,: expiration of the 1-year limitation period under Government
Code section 3304, or whether an officer should testify. (PRC Reg.
Sec. VII.C.2.)

I. Hearing procedures
1. Who may or must be present at hearing. Hearings are closed to the

public. The Director and Investigator may be present during the entirety
of the hearing. The Duty Command Officer may be present for all but
the Board members’ deliberations. (PRC Reg. VII.D.1.) The
complainant and the subject officer shall be present to answer
questions from Board members, subject to state law. (Art. XVIII, Sec.
125(18)(i).) An attorney or other representative for the complainant or
the subject officer may participate in the hearing, but a representative is
not required, and the complainant or subject officer is responsible for
ensuring their representative’s presence at the hearing. (PRC Reg.
VII.D.2.)

2. Continuances. If good cause is shown, the Hearing Panel may continue
the hearing due to the unanticipated unavailability of a witness or a
representative. (PRC Reg. Sec. VII.D.3.)

3. Party’s failure to appear. Absent good cause, if the complainant fails to
appear within 30 minutes of the scheduled hearing time, the complaint
will be dismissed. Absent good cause, if the subject officer fails to
appear within 30 minutes of the scheduled hearing time, the hearing
will proceed and the allegations may be sustained. (PRC Reg. Sec.
VII.D.4.)

4. Lack of full Hearing Panel. If two Hearing Panel members are present
but a third fails to appear within 30 minutes of the scheduled hearing
time, the hearing will be continued until a third Hearing Panel member
is seated, unless all parties agree to proceed with two Hearing Panel
members, in which case all findings must be unanimous. (PRC Reg.
Sec. VII.D.5.)

5. Chair of panel. The Hearing Panel shall select one member to serve as
the Chairperson of the hearing. (PRC Reg. Sec. VI.A.)
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6. Presentation of findings and recommendations. The Director shall,
outside of the presence of the complainant, complainant’s
representative, and witnesses, present the investigative findings and a
recommendation of discipline, if any; and the level of discipline in
appropriate cases. (Derived from Art. XVIII, Sec. 125(18)(i).)

7.6. Taking testimony at the hearing. 

a. The complainant and any civilian witnesses will be called into the
hearing room to testify separately; the subject officers and their
representatives may be present during their testimony. The
complainant or their representative may make a statement or rely
on the interview statements. Questioning will then proceed as
follows: a) The complainant or the complainant’s representative may
ask questions; b) Board members may ask questions; bc) the
subject officer or his or her representative may ask questions; cd)
Board members may ask follow-up questions. After questioning is
completed, the complainant or their representative will have up to
15 minutes to provide a summary of their case and a closing
statement. (PRC Reg. Sec. VII.D.7., modified)

b. The complainant and their representative, and civilian witnesses will
each be excused from the hearing room after their testimony or
representation is completed. (PRC Reg. Sec. VII.D.8.)

c. The subject officers and any witness officers will be called into the
hearing room to testify separately. The complainant and their
representative may be present during their testimony. Subject officer
representatives may be present for all testimony. Each subject officer
may make a statement or choose to rely on the interview statements.
Questioning will then proceed as follows: 1. Subject officers’
representatives may ask questions. 2. Board members may ask
questions. The officer may then be questioned by 2 Board members
unless the officer waives this requirement. 3. Complainant or their
representatives may ask questions. 4. Board members may ask
follow up questions. Each subject officer will be questioned by their
representative first, after which the officer may be questioned by 2
Board members, unless the officer waives this requirement. After
questioning is completed, each subject officer will have up to 15
minutes to provide a summary of their case and a closing statement.

d. The subject officers and witness officers will each be excused from
the hearing room after their testimony is completed. (PRC Reg. Sec.
VII.D.9.) All except Board members and staff will then be excused
from the hearing room.

8.7. Subpoenas. The Board may issue subpoenas to compel the 
production of books, papers, and documents as needed to carry out 
their duties and functions. (Art. XVIII, Sec. 125(20)(c).) 
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9.8. Maintaining order. No person at hearing shall become subject of 
undue harassment, personal attack, or invective. If the chairperson fails 
to maintain reasonable order, BPD employees may leave the hearing 
without prejudice. The burden shall be upon the BPD employee to 
establish to the City Manager’s satisfaction that their reason for leaving 
was sufficient. (PRC Reg. Sec. VII.D.10.) 

[Formatting issue. Unable to delete section break without causing additional formatting problems.]
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J. Evidence
1. General. The hearing need not be conducted according to technical

rules of evidence. Any relevant evidence shall be admitted if it is the
sort of evidence on which reasonable persons are accustomed to rely
in the conduct of serious affairs.

2. Procedure. Evidence shall be taken in accordance with the following
provisions:

a. The complainant and subject officers shall have the right to testify
and refer to any relevant evidence that has been entered into the
record. If the complainant or subject officers do not testify on their
own behalf, they may be called and examined as if under cross-
examination.;

b. Oral evidence shall be taken only under oath.

c. The Chairperson shall exclude irrelevant and unduly repetitious
evidence.

d. The Chairperson shall exclude unruly or disruptive persons from the
hearing.

e. The Chairperson will conduct the hearing subject to being overruled
by a majority of the Hearing Panel members. Hearing Panel
members shall be primarily responsible for obtaining testimony.
ODPA staff will answer Board members’ questions on the evidence,
points of law, and procedure.

f. The City Attorney's opinion will be sought whenever the
interpretation of a City Ordinance or the City Charter is contested
and pivotal to the case, or when a case raises substantial legal
issues of first impression.

g. If the Hearing Panel needs additional evidence or an opinion from
the City Attorney to reach its findings, it may continue the hearing to
a future date.

h. If either party requests that the hearing be continued to consider
motions or points of law, any applicable BPD disciplinary time limit
shall be tolled for the period of such continuance.

3. Judicial disposition. Either party may present to the Hearing Panel
evidence of the disposition of a related matter by any branch of the
judiciary (including but not limited to superior court, traffic court, and
small claims court), and the Hearing Panel shall accept those findings
as true.

(PRC Reg. Sec. VII.E.)
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K. Deliberation and Findings
1. Deliberation. After the hearing has concluded, the Hearing Panel

deliberates outside the presence of everyone except ODPA staff. The
Hearing Panel shall not consider any information not received in the
hearing packet or during the hearing. (PRC Reg. Sec. VIII.A.)

2. Vote. The Hearing Panel shall affirm, modify, or reject the findings and
recommendation of the Director of Police Accountability. (Art. XVIII,
Sec. 125(18)(j).) All action of the Hearing Panel shall be by majority
vote of those Board members present. (PRC Reg. Sec. VIII.B.)

3. Transmittal of findings. The Hearing Panel’s decision must be
submitted in writing to the Chief of Police within 15 days of the hearing
(Art. XVIII, Sec. 125(18)(j)), unless extended as provided under Section
II.OM.2. (Art. XVIII, Sec. 125(18)(m).)

4. Content of findings.

a. If the Hearing Panel agrees with the findings and recommendations
of the Director, no explanation is required.

b. If the Hearing Panel modifies or rejects a finding or recommendation
of the Director, the Hearing Panel shall provide an explanation of its
decision. (Art. XVIII, Sec. 125(18)(j).)

c. Any Hearing Panel member dissenting from a finding or
recommendation of the majority shall submit a separate written
explanation of their reasoning (PRC Reg. Sec. VIII.B.), unless the
dissenter agrees with the Director’s finding and recommendation.
(NEW)

L. Findings of Chief of Police; tentative decision; final determination by
Chief or City Manager.
1. Chief’s decision. Within 10 days of receiving the findings and

recommendations from the Director under Section II.GE.5.a. above, or
from the Hearing Panel under Section II.MK.3.b. above, the Chief of
Police shall take one of the following actions

a. Issue a final decision if the Chief agrees with the Director or with the
Hearing Panel.

b. Submit a tentative decision to the Director and the Police
Accountability Board.

2. Director’s request to review tentative decision. If the Chief submits a
tentative decision, the Director may request, within 10 days of receiving
the decision, that the Chief submit the decision to the City Manager. If
the Director does not make the request, the Chief’s decision becomes
final.
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3. City Manager’s final decision. Within 25 days of receiving the submittal
from the Chief, the City Manager or their designee shall submit a final
determination, with a written explanation, to the Director, the Board,
and the Chief.

(Art. XVIII, Sec. 125(18)(k).) 

4. Extension of time. The deadlines in this Section II.L may be extended
as provided under Section II.OM.2. (Art. XVIII, Sec. 125(18)(m).)

M. Time limits; extensions.
1. Overall limit. The time limit for investigations and notification of

discipline is 240 days from the date of the City’s discovery of alleged
misconduct, unless a Government Code section 3304(d) exception
applies. (Art. XVIII, Sec.(125)(18)(d).)

2. Other time limits. The deadlines for the Director to complete an
investigation, present investigative findings to the Board, submit
findings and recommendations to the Chief of Police, or request that
the Chief submit a tentative decision to the City Manager; as well as
deadlines for the Chief to act on findings and recommendations from
the Director or Hearing Panel, and for the City Manager or their
designee to make a final decision, are advisory, and may be adjusted
by the Director after consulting with the City Manager and Chief, to
ensure that all investigations and notifications are completed within 240
days. The timeline for completing an investigation shall not be extended
beyond 195 days. (Art. XVIII, Sec.125(18)(m).)

III. CONTESTING FINDINGS OF DECISION WHEN COMPLAINT FILED WITH
THE POLICE DEPARTMENT.

A. Application
1. This Section III applies to complaints that a member of the public files

with the Police Department only.

B. Procedure
1. When the Internal Affairs division of the Police Department has

completed its investigation of a complaint, the Chief of Police shall
issue a letter of disposition to the subject officer and the Director. The
Chief shall also issue a letter of disposition to the complainant that
complies with the Penal Code. (Art. XVIII, Sec. 125(19)(d).)

2. If a finding is “not sustained,” “unfounded,” or “exonerated,” the
complainant has 20 days from the date notice is sent (by mail or other
reasonable means that the complainant agrees to), to contest the
Chief’s determination to the Director. (Art. XVIII, Sec. 125(19)(e).) The
Director, if appropriate, may request to review all files, transcripts, and
records related to the complaint. (Art. XVIII, Sec. 125(19)(e)(1).)
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3. Within 15 days of receiving an objection from a complainant or a notice
from the Chief that a complainant has objected, the Director, in their
discretion, may notify the complainant that either:

a. The objection is accepted and the Board will convene a Review
Panel to conduct a review based on the investigative record
provided by the Department; or

b. The objection is dismissed. In such cases, the Director must notify
the Board of such dismissal in writing within 30 days of notifying the
complainant of the dismissal.

(Art. XVIII, Sec. 125(19)(e)(1); Review Panel added.) 

4. If the Director decides that the Board will conduct a review, ODPA staff
shall secure a Review Panel of three Board members to conduct a
review of the investigative record at a closed session meeting.

a. At the meeting, only Review Panel members and ODPA staff will be
present. A Duty Command Officer may be present.

b. The Review Panel shall evaluate the investigative record to
determine whether the complainant’s objection has merit, either
because the Department failed to proceed in a manner required by
state and federal law, or because the Chief’s decision is not
supported by the evidence in the record.

c. All action of the Review Panel must be by majority vote.

(NEW. Details not in Charter and no counterpart in PRC procedures.)

5. The Review Panel must, within 45 days of the date the Director accepts
an objection:

a. Dismiss the complainant’s objection; or

b. Issue a report agreeing with the Chief’s determination; or

c. Issue a report disagreeing with the Chief’s determination if the
Review Panel finds that: 1) the Department failed to proceed in a
manner required by state and federal law; or 2) the Chief’s decision
is not supported by the evidence in the record. The Director shall
submit this report to the Chief and the City Manager.

(Art. XVIII, Secs. 125(19)(f), 125(19)(g).) 

6. Within 15 days of receiving a Review Panel’s recommendation
disagreeing with the Chief, the Chief may prepare a report for the City
Manager addressing any concerns or objections. (Art. XVIII, Sec.
125(19)(g).)

7. Within 25 days of receiving the Chief’s report, the City Manager or their
designee shall consider the reports of both the Board and the Chief,
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and send a final determination with a written explanation to the 
Director, the Board, and the Chief. (Art. XVIII, Sec. 125(19)(g).) 

8. The deadlines in this Section III are advisory, and may be adjusted by
mutual agreement between the City Manager, the Director, and the
Chief, to ensure that all investigations are completed such that the time
limit for investigations and notification of discipline occurs within 240
days, and investigation of all complaints filed with the Police
Department are completed within 120 days of the City’s discovery of
alleged misconduct, unless a Government Code section 3304(d)
exception applies. (Art. XVIII, Sec. 125(19)(i).)

IV. INFORMAL COMPLAINTS

A. An informal complaint is a communication from a member of the public, not
on a complaint form, that identifies an officer or officers by name, badge
number, or other identifying features, and alleges any act of misconduct
pertaining to the manner in which the officer performs their duties. Such
complaints shall be treated confidentially.

B. ODPA staff shall contact the complainant to explain the policy complaint
and formal individual complaint processes.

C. Informal complaints will be agendized for a closed session at the next
regular Board meeting and distributed to the Board in closed session, with
notice to the named officer(s).

D. The Board shall consider the informal complaint and recommend what
additional action, if any, the Director of Police Accountability should take.

(Adopted by the PRC Jan. 8, 2020.) 

V. AVAILABILITY AND AMENDMENT OF REGULATIONS

A. These Interim Regulations shall be posted on the website of the Office of
the Director of Police Accountability, and ODPA staff shall furnish them to
any person requesting a copy.

B. Amendments to these Interim Regulations require a majority vote of the
Board and ratification by the City Council.

(PRC Reg. Sec. IX, modified.) 
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BERKELEY POLICE REVIEW COMMISSION 

REGULATIONS FOR HANDLING COMPLAINTS AGAINST 
MEMBERS OF THE POLICE DEPARTMENT 

(Adopted May 13, 1975. Amended August 8, 1984; April 30, 1990; May 26, 1993; 
November 7, 2007; July 14, 2010; July 9, 2014; March 28, 2016; April 4, 2018) 

PREAMBLE 

The following procedures for handling complaints against members of the Berkeley 
Police Department (BPD) have been drawn up in accordance with the enabling 
Ordinance establishing the Police Review Commission for the City of Berkeley.  That 
Ordinance, No. 4644-N.S., passed by the voters April 17, 1973, was intended to provide 
prompt, impartial, and fair investigation of complaints brought by individuals against the 
BPD and these regulations are adopted by the Commission to carry out that purpose. 

That Ordinance, by setting up this Commission made up of community residents, is 
intended to establish a process for reviewing Police Department policies, practices and 
procedures and for handling individual complaints against members of the BPD that is 
available to any individual, free of charge and without the need for attorneys or other 
professional advisors.  The Ordinance gives the Commission the power to adopt rules 
and regulations and develop procedures for its own activities and investigations.   

Accordingly, the Commission reserves the right to establish and interpret its procedures 
in the spirit of the Ordinance and in the best interests of the City of Berkeley, as long as 
they are consistent with the powers granted to it by the enabling Ordinance, current 
California case law, the Public Safety Officers Procedural Bill of Rights Act (Gov’t Code 
sections 3300-3319), and Penal Code sections 832.5 and 832.7, governing the 
confidentiality of peace officer personnel records.  

In their capacity as PRC Commissioners, each Commissioner will have access to 
confidential data or information related to Berkeley Police Department personnel. 
Confidential information may be provided through witness testimony or through 
electronic or hard-copy transmission. Regardless of how the confidential information is 
communicated, it shall not be disclosed to any unauthorized person or organization, and 
it is the responsibility of each PRC Commissioner to protect confidential information from 
unauthorized disclosure. It is vitally important to the integrity of the Berkeley Police 
Review Commission process that all parties involved understand and adhere to the 
confidentiality of the process, and do all in their power to protect the privacy rights of 
Berkeley Police Department employees as required by law.

I. GENERAL

A. Application of Regulations - Confidentiality of Complaint Proceedings

The following regulations govern the receipt and processing of complaints submitted
to the Police Review Commission (PRC or Commission).  All Board of Inquiry (BOI)
and Commission proceedings relating to the investigation of an individual complaint
against an officer shall be closed to the public.  Records of these investigations shall
be treated as confidential and will not be disclosed to members of the public.  Any

Revised
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public records included in, or attached to, any investigative reports shall remain 
public records, and copies shall be made available to the complainant and subject 
officer.

B. Definitions.

The following definitions shall apply in these regulations:

1. Administrative Closure:  Complaint closure before a BOI hearing.  Administrative
closure  requires a majority vote of the Commissioners, in closed session, at a
regularly scheduled meeting, and does not constitute a judgment on the merits of
the complaint.

2. Aggrieved Party:  Any person directly affected by the alleged police misconduct.
Only an aggrieved party may file a complaint, except that a complaint by an
aggrieved minor must be filed by the minor’s parent or guardian.

3. Allegation:  A specific assertion of police misconduct by a complainant or the
Commission.

4. Board of Inquiry (BOI):  Three Commissioners impaneled to hear and render
findings on complaints; a BOI Commissioner is required to sign a confidentiality
and nondisclosure agreement.

5. BOI Hearing Packet:  Evidence and information for the hearing, issued no later
than 10 business days before the scheduled hearing.

6. Commissioner:  A resident of Berkeley appointed by a City Council member or
the Mayor to serve on the PRC.

7. Complaint:  A declaration that alleges misconduct by a Berkeley Police
Department (BPD) employee (including employees of the Public Safety
Communications Center) while engaged in official duties.

8. Complainant:  Any aggrieved party who files a complaint with the PRC.

9. Duty Command Officer (DCO):  A sworn BPD officer designated by the BPD’s
Chief of Police to appear at a Board of Inquiry and answer procedural questions
clarifying BPD policy.

10. Findings Report:  Summary of the BOI’s findings, provided to the City Manager
and the Chief of Police.

11. Mediation:  A process of reaching a mutually agreeable resolution to a complaint,
which is facilitated by a local mediation agency.

12. Policy Complaint:  A declaration alleging that a BPD policy, practice or procedure
is improper or should be reviewed or revised.

13. PRC Investigator:  A person employed by the City Manager and assigned to the
PRC to investigate complaints.

14. PRC Officer:  A person employed by the City Manager and assigned to the PRC
as the office administrator and secretary to the Commission.

15. Report of Investigation:  Report issued within 80 calendar days of the filing date
of the complaint. 
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16. Subject Officer:  A sworn BPD officer, or other BPD employee, against whom a
complaint is filed.

17. Summary Dismissal:  Dismissal of any or all of the allegations in a complaint prior
to the start of a BOI hearing; requires a unanimous vote of the BOI
Commissioners, and constitutes a judgment on the merits.

18. Toll:  Stop the running of the clock/investigation timeline.

19. Witness Officer:  A sworn BPD officer, or other BPD employee, who has personal
knowledge of events described in a complaint, but is not the subject officer.

II. INITIATING THE PROCESS

A. Filing a Complaint

1. Complaint Form

Complaints and policy complaints must be filed on a form provided by the PRC
and, except as provided in section 3, signed by the complainant.  Non-policy
complaint forms will include information about the difference between mediation
and an investigation; and language advising a complainant who is the subject of,
or has commenced, litigation relating to the incident that gave rise to the
complaint to consult an attorney before filing a complaint.  Non-policy complaint
forms will conclude with the following:  “I hereby certify that, to the best of my
knowledge, the statements made herein are true.  I also understand that my oral
testimony before the Board of Inquiry shall be given under oath.”

2. Filing Period

a. To be considered timely, a complaint must be filed within 90 calendar days of
the alleged misconduct, except that the 90-day period shall be tolled when a
complainant is incapacitated or otherwise prevented from filing a complaint.
Any complaint filed after 90 calendar days of the alleged misconduct shall be
dismissed, unless accepted as a late-file.  A complaint filed between 91 and
180 calendar days of the alleged misconduct must include a late-file form,
and can be accepted as a late-file if at least 6 Commissioners find, by clear
and convincing evidence, good cause for the complainant’s failure to file in a
timely fashion.  The PRC staff will submit a late-file to the Commission for a
vote in closed session at the next regularly scheduled meeting.  Any
complaint filed after 180 calendar days of the alleged misconduct will not be
accepted.

b. If a person is the subject of a criminal proceeding related to the subject
matter of the complaint, the time for that person to file a complaint shall be
tolled until the criminal matter has been adjudicated or dismissed.

3. Unavailability of Complainant

If there is no complainant able to initiate a complaint, and in any case where a
sworn officer or other BPD employee is involved in a death, 5 Commissioners
may vote to authorize an investigation or take such other action they deem
appropriate.
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4. Sufficiency of Complaint

a. Complaints must allege facts that, if true, would establish that misconduct
occurred.  Complaints that do not allege prima facie misconduct, or are
frivolous or retaliatory shall be referred by the PRC staff to the Commission
for administrative closure at the next regularly scheduled meeting, provided
there is sufficient time to give the complainant notice (see Sec. V.A.2.), and
before the Notice of Allegations is issued.  If a majority of the Commissioners
agree, the case will be closed; if not, the Notice of Allegations will be issued
within 10 calendar days after the date of the vote rejecting the PRC Officer’s
recommendation for closure, unless the complainant has elected mediation.
This Section II.4.a. does not apply to complaints initiated by the Commission
under Section II.A.3.

b. Policy complaints will be brought to the Commission for discussion or action
within 30 calendar days of filing or at the next regularly scheduled meeting of
the PRC if the 30 days has expired.  If a majority of the Commissioners feel
that a policy review is warranted, they may take appropriate action, including,
but not limited to, initiating a formal investigation or establishing a
subcommittee; a subcommittee, if established, will seek BPD involvement in
its review of a BPD policy.  Upon completion of its review, the subcommittee
will present its conclusions and recommendations to the full Board.

5. Right to Representation

Complainants and subject officers have the right to consult with, and be
represented by, an attorney or other representative, but an attorney is not
required.  If PRC staff is notified that a complainant or subject officer is
represented by an attorney, PRC staff shall thereafter send copies of any
materials and notification provided to the complainant or the subject officer(s) to
their representative.

B. Mediation

1. Election

a. PRC staff shall provide the complainant with information about the option to
select mediation.  The complainant may elect to enter into mediation up until
notice of the Board of Inquiry hearing has been issued. PRC staff shall make
every effort to ensure complainants understand the mediation option.

b. If the complainant elects mediation, the PRC staff shall provide the subject
officer with a copy of the complaint, if not previously provided, and notify him
or her of the complainant’s election, within 5 business days.

c. If the subject officer agrees to mediation, she or he shall notify PRC staff
within 10 calendar days of being informed of the complainant’s election. A
subject officer who agrees to mediation must agree to toll the City's 120-day
disciplinary deadline should the officer later withdraw from mediation before
the start of the mediation session.

d. If notice of a Board of Inquiry hearing has been issued, the hearing shall be
cancelled upon both parties agreeing to mediation.

II.A.5.
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e. Once both parties agree to mediation, the complainant no longer has the
option to proceed to a Board of Inquiry hearing unless the subject officer
withdraws from mediation.

2. Notice of completion

After receiving notice from the mediator that a mediation has concluded, PRC
staff shall close the case and inform the Commission.

III. COMPLAINT INVESTIGATION

A. Priority of Investigations

Recognizing that the Memorandum of Understanding between the City of Berkeley
and the Berkeley Police Association places a 120-day limit on the imposition of
officer discipline, it shall be the priority of staff in those cases where a BOI is
convened, that the BOI findings be issued within 105 days of the filing of the
complaint.

B. Notice and Availability of Complaint

1. Notice of Allegations

Within 20 business days of the date a timely-filed complaint is received at the
PRC office, unless it is submitted to the Commission for administrative closure or
the complainant elects mediation, PRC staff shall prepare a Notice of Allegations.
The Notice of Allegations shall be sent in hard copy or electronically, to the
complainant, the Chief of Police and/or BPD Internal Affairs, and, by delivery to
the BPD, each identified subject officer.  If the Notice of Allegations is not issued
in the time required, PRC staff shall submit the case to the Commission for
administrative closure at the next regularly scheduled meeting; the complaint
shall be closed, unless the Commission determines that good cause exists for
the delay.

2. Availability of Complaint

The complaint shall be available at the PRC office, and a copy shall be provided
to the subject officer with the Notice of Allegations.  PRC staff shall maintain a
central register of all complaints filed.

C. Investigation Process

1. Nature of Investigation

The investigation of a complaint shall consist of conducting recorded interviews
with the complainant, the subject officer(s), and any witnesses to the incident that
gave rise to the complaint;1 collecting relevant documentary evidence, including,
but not limited to:  police reports and records, photographs, and visual or audio
records; and issuing a Notice of Allegations and Report of Investigation.

1   Recordings of interviews shall be kept for 100 days or until the Board of Inquiry’s Findings Report 
has been provided to the City Manager, whichever is later.   
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2. Time for Investigation

a. PRC staff shall make every effort to complete the Report of Investigation
within 80 days of filing.

b. If the Report of Investigation is not completed within 80 days, PRC staff shall
make an oral report to the full Commission in a closed session at its next
regularly scheduled meeting.

c. The investigation must be completed within one year, unless a Government
Code Sec. 3304(d) exception applies.

d. If the investigation is not completed within one year, the PRC Officer or
Investigator shall submit the case to the Commission for administrative
closure at the next regularly scheduled meeting; the case shall be closed,
unless the Commission determines that a Government Code Sec. 3304(d)
exception applies.

e. If a Government Code Sec. 3304(d) exception to the one-year limitation
period applies, the BOI Hearing Packet shall state the applicable exception.

3. Pending Criminal Action

If the complainant or the subject officer is the subject of criminal proceedings
related to the matter of the complaint, the PRC shall not undertake an
investigation until the criminal matter has been adjudicated or dismissed.  All time
limitations applicable to the processing of PRC complaints shall be tolled during
the pendency of any such criminal proceedings.   Within one week of the filing of
the complaint, or as soon thereafter as possible, the PRC Officer shall determine
the status and anticipated resolution of the criminal proceedings by
communicating, in writing, directly with the District Attorney’s Office.

D. Interviews

1. Conduct

Interviews should be conducted in a manner that will produce a minimum of
inconvenience and embarrassment to all parties. BPD officer interviews must be
conducted in compliance with the Peace Officers Procedural Bill of Rights,
Government Code Section 3303.  When possible, BPD employees should not be
contacted at home, and others should not be contacted at their places of
employment.

2. Notice

PRC staff shall notify subject and witness officers at least 9 calendar days before
a scheduled interview date by providing a hard copy and, when feasible, an
electronic mail notification.  An officer who is unavailable for an interview shall
contact the PRC Officer or the Investigator immediately to state the reason for
his/her unavailability.

3. Exercise of Constitutional Rights

Subject officer testimony shall be required, in accordance with the City Manager's
policy (see Exhibit A).  While all BPD employees have a right to invoke the Fifth
Amendment, they also have a duty to answer questions before the PRC
regarding conduct and observations that arise in the course of their employment
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and may be subject to discipline for failure to respond.  The exercise of any or all 
constitutional rights shall not be considered by the Commission in its disposition 
of a complaint. 

E. BPD Reports

1. The PRC should receive un-redacted police reports from BPD once the PRC
Officer has established and implemented security and chain of custody
procedures that satisfy the City Manager and the Chief of Police.  Police reports
will be redacted when distributed to BOI Commissioners, but un-redacted reports
will be available at the PRC Office for BOI Commissioners to review.

2. Whenever a PRC investigation is tolled, the Chief of Police shall take appropriate
steps to assure preservation of the following items of evidence:

a) The original Communications Center tapes relevant to the complaint.

b) All police reports, records, and documentation.

c) Names, addresses, telephone numbers, and statements of all witnesses.

F. Report of Investigation

1. PRC staff shall assemble all relevant information in a confidential Report of
Investigation.  The Report shall list the allegations, provide a summary of the
complaint, provide the applicable BPD, state or local rules and regulations, and
include a copy of the interview transcripts.

2. Upon completion, the Report of Investigation shall be provided to subject officers,
and any known representatives, with a copy to the Chief of Police and the Duty
Command Officer.

IV. CONFIDENTIALITY OF PERSONNEL MATTERS

A. Responsibilities of PRC Commissioners

In their capacity as PRC Commissioners, each Commissioner will have access to
confidential data or information related to Berkeley Police Department personnel.
Confidential information may be provided through witness testimony or through
electronic or hard-copy transmission. Regardless of how the confidential information
is communicated, no Commissioner shall disclose it to any unauthorized person or
organization.

B. Conduct

1. It is the responsibility of each PRC Commissioner to protect confidential
information from unauthorized disclosure.

2. At any proceeding in which confidential information was distributed to the
Commissioners, each Commissioner shall return all confidential material to the
PRC staff at the close of the proceeding or as soon thereafter as practicable.
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V. PRE-HEARING COMPLAINT DISPOSITION

A. Administrative Closure

1. Grounds

The grounds upon which a complaint may be administratively closed include but
are not limited to the following:

a) Complaint does not allege prima facie misconduct or is frivolous or retaliatory.

b) Request for closure by complainant.

c) Unavailability of complainant where staff has attempted at least 3 telephone,
electronic mail and/or regular mail contacts.  Attempts to reach the
complainant by telephone and/or mail shall be documented in the
recommendation for Administrative Closure.

d) Mootness of the complaint including but not limited to situations where the
subject officer’s employment has been terminated or where the complaint has
been resolved by other means (e.g. mediation)

e) Failure of the complainant to cooperate, including but not limited to:  refusal
to submit to an interview, to make available essential evidence, to attend a
Board of Inquiry hearing, and similar action or inaction by a complainant that
compromises the integrity of the investigation or has a significant prejudicial
effect.

f) Failure to timely issue the Notice of Allegations, as set forth in Section III.B.1.

g) Failure to timely issue the Report of Investigation, as set forth in Section
III.C.2.b.

h) Failure to timely complete its investigation, as set forth in Section III.C.2.d.

i) A policy complaint that has been considered by the Commission.

2. Procedure

A complaint may be administratively closed by a majority vote of Commissioners
during closed session at a regularly scheduled meeting.  The complainant shall
be notified of the opportunity to address the commission during closed session at
this meeting and such notice shall be sent no later than 5 calendar days prior to
said meeting.  Cases closed pursuant to this section shall be deemed
“administratively closed” and the complainant, the subject officer, and the Chief
of Police shall be notified by mail.

A policy complaint may be administratively closed by a majority vote of
Commissioners during open session at a regularly scheduled meeting.

3. Effect of Administrative Closure

Administrative Closure does not constitute a judgment on the merits of the
complaint.
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B. No Contest Response

A subject officer who accepts the allegations of the complaint as substantially true
may enter a written response of "no contest" at any time before a hearing.  Upon
receipt of a "no contest" response, the PRC Officer or Investigator shall refer the file
and the response to the City Manager and the Chief of Police for appropriate action.

C. Waiver of Hearing

Either the complainant or the subject officer may request that findings be rendered
without a hearing.  If both the complainant and the subject officer sign a written
waiver of their right to a hearing, a Board of Inquiry may issue findings based on
interview statements and documentary evidence.

VI. BOARDS OF INQUIRY

A. Composition

A Board of Inquiry (BOI) shall consist of 3 Commissioners, who shall designate one
of them to be Chairperson.  In cases involving the death of a person, and in such
other cases as the Commission shall determine by a vote of 6 Commissioners, the
Commission shall sit as a Board of the whole, with a minimum of 6 Commissioners.

B. Designation

1. Obligation to Serve

Commissioners will volunteer for dates upon which hearings have been
scheduled, without knowledge of the factual dispute to be heard.  PRC staff will
keep a record of the number of cases heard by each Commissioner, who will be
expected to hear an approximately equal number of cases over each three-
month period.  A BOI Commissioner is required to sign a confidentiality and
nondisclosure agreement.

2 Unavailability of BOI Member  

If any member of a Board of Inquiry becomes unavailable, s/he shall be replaced 
by another Commissioner.  Notice of this substitution shall be made as soon as 
possible to the subject officer.  If a Commissioner is substituted within 7 calendar 
days of a Board of Inquiry, the subject officer will retain the right to challenge said 
Commissioner for cause under Section VI.B.4.C. below.  The notice of challenge 
of a substituted Commissioner must be made at least 3 business days prior to 
the convening of a Board of Inquiry and shall be deemed as just cause for a 
continuance of the hearing. 

3. Effect of Continuance

If a hearing is rescheduled due to the unanticipated unavailability of the
complainant(s), the subject officer(s) or the complainant’s or subject officer’s
attorney, the case may be reassigned to another Board of Inquiry.  The Board
composition shall not change once a hearing has been convened, however.
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C. Challenge of BOI Commissioner

1. Basis for Challenge

A Commissioner who has a personal interest, or the appearance thereof, in the
outcome of a hearing shall not sit on the Board.  Personal interest in the outcome
of a hearing does not include political or social attitudes or beliefs.  Examples of
personal bias include, but are not limited to:

a) a familial relationship or close friendship with the complainant or subject
officer;

b) witnessing events material to the inquiry;

c) a financial interest in the outcome of the inquiry;

d) a bias for or against the complainant or subject officer.

2. Procedure

a. Within 7 calendar days from the date of mailing of the Board of Inquiry
hearing packet, which includes the names of the Commissioners constituting
that Board, the complainant or the subject officer(s) may file a written
challenge for cause to any Commissioner.  Such challenge must specify the
nature of the conflict of interest.

b. The PRC Officer or his/her designee shall contact the challenged
Commissioner as soon as possible after receipt of the challenge.

c. If the Commissioner agrees, PRC Officer or his/her designee shall ask
another Commissioner to serve.

d. If the Commissioner does not agree that the challenge is for good cause,
PRC Officer or his/her designee shall poll the other members of the Board
and, if both agree that the challenge is for good cause, shall inform the
challenged Commissioner and ask another to serve.

e. If a challenge to a Commissioner is rejected, and the Commissioner serves,
the written challenge and the Commissioner's written response shall be part
of the record of the complaint.

3. Replacement of Commissioners

Any Commissioner who is unable to serve for any reason shall be replaced by
another Commissioner, except in cases involving a death.

D. Responsibilities of BOI Commissioners

1. Confidentiality

a. Each Commissioner shall maintain the confidentiality of personnel matters as
required under Section IV of these Regulations and by state law.

b. Consistent with Section IV.B.2., each Commissioner shall return the
confidential portions of the Hearing Packet and any other confidential
documents to PRC staff at the close of the BOI.
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2. Conduct

In accordance with the PRC enabling ordinance, which requires that complaint
investigations be conducted in a fair and impartial manner, no member of a BOI
shall: publicly state an opinion regarding policies that are directly related to the
subject matter of a pending BOI complaint; publicly comment on any of the facts
or analysis of a pending complaint; or pledge or promise to vote in any particular
manner in a pending complaint.

3. Violation

a. A violation of Sections VI.D.1. or VI.D.2. above, before or during a BOI shall
automatically disqualify a Commissioner from a BOI.

b. In addition, a Commissioner or PRC staff may agendize an alleged violation
of Sections VI.D.1. or VI.D.2. for discussion and action at a regularly
scheduled meeting.  Any action adverse to a Commissioner requires a two-
thirds vote of the Commissioners present. Such action may include: notice of
the violation to the Commissioner’s appointing City Councilmember; a
communication to the City Council; or a prohibition from sitting on future BOIs
for the remainder of the Commissioner’s term.

E. Function

The BOI members shall review the confidential Hearing Packet and the evidence
gathered in connection therewith, hear testimony in closed session, prepare findings,
and advise the Chief of Police and the City Manager of its findings.

F. Subpoena Power

The Commission's subpoena power shall be used to the extent necessary to insure
fairness to all parties.

VII. HEARINGS

A. Scheduling and Notice

1. BPD Schedules

The Chief of Police, or his designee, shall provide PRC staff with a subject
officer's schedule prior to the scheduling of a hearing.  Hearings shall not be held
on an officer’s regular days off, scheduled vacation or any authorized leave of
absence, except if subject officers in the same complaint do not share a common
day on duty. In such cases, a hearing may be scheduled on an officer’s regular
day off, but not during a scheduled vacation or any authorized leave of absence.
PRC staff shall determine the complainant’s and the subject officer’s availability
before scheduling a hearing.

2. Notice

No later than 10 business days before the hearing date, the PRC Officer or the
Investigator shall provide written notice of the date, time and location of the
hearing, and the composition of the Board of Inquiry, to the complainant, the
subject officer(s), any representatives, civilian witnesses, witness officers, the
BOI members and the Chief of Police.
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B. Board of Inquiry Hearing Packet

No later than 10 business days before the hearing date, PRC staff shall provide a
Hearing Packet to the BOI members, the complainant, the subject officer(s), any
representative(s), any witnesses, the DCO and the Chief of Police.

1. The BOI Hearing Packet distributed to the BOI members shall contain:

a) The Report of Investigation referenced in Section III.F.

b) .Any supplemental evidence or analysis staff deems necessary.

c) A copy of the complaint, if not contained in the report of investigation.

d) Police reports and any other relevant documentary evidence, including
evidence submitted by the complainant.

e) The PRC staff’s recommendations, if any, concerning summary disposition or
procedural matters.

2. The BOI Hearing Packet distributed to the subject officer(s), the officer’s
representative, the DCO, and the Chief of Police shall contain:

a) Any supplemental evidence or analysis staff deems necessary.

b) A copy of the complaint, if not included in the Report of Investigation.

c) Any evidence submitted by the complainant.

3. The BOI packet distributed to the complainant shall contain:

a) A copy of the complaint.

b) Police reports and any other non-confidential, relevant documentary
evidence, including evidence submitted by the complainant.

c) A copy of the complainant’s interview transcript.

4. Each witness shall receive a copy of his/her interview transcript.

C. Pre-Hearing Motions

1. Newly Discovered Evidence and/or Witnesses

The complainant and subject officer shall provide any newly discovered evidence
or witnesses’ names to the PRC Officer or Investigator no later than 10 business
days before the scheduled hearing date, with an explanation as to why the
evidence or witnesses could not have been discovered earlier and its
significance.  The PRC Officer or Investigator shall inform the BOI of the newly
discovered evidence or witnesses as soon as possible.

The BOI shall decide whether or not to allow the evidence or witnesses no later
than 4 business days before the scheduled hearing date, and the PRC Officer or
Investigator shall notify both the complainant and the subject officer of the
Board’s decision.

2. Procedural Issues

The complainant and subject officer shall raise any procedural issues, by
submitting them to the PRC Officer in writing, no later than 5 business days
before the scheduled hearing date.  Procedural issues can include, but are not
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limited to, the expiration of the 1-year limitation period and/or whether an officer 
should testify. 

3. Summary Dismissal

a. After issuance of the BOI Hearing Packet, and upon the motion of the subject
officer or its own motion, the BOI may summarily dismiss any or all of the
allegations that it finds clearly without merit based on the evidence contained
in the BOI Hearing Packet. A vote to summarily dismiss an allegation must be
unanimous.

b. A subject officer’s motion for summary dismissal must be in writing and
submitted no later than 7 calendar days before the date of the BOI Hearing.
The BOI shall consider the motion either at a special BOI meeting or at the
scheduled BOI hearing. Parties to the complaint shall be notified of the
request for summary dismissal.

c. The BOI may summarily dismiss, upon its own motion at a scheduled BOI
hearing, any or all of the allegations.

d. When the summary dismissal is being considered the BOI shall not hear
arguments or ask questions of the parties to the complaint. Following public
comment, the BOI shall excuse everyone, except PRC staff, from the meeting
and deliberate. The BOI shall consider only the information included in the
BOI Hearing Packet when making its decision on summary dismissal. The
decision of the BOI will be announced orally and issued in writing.

4. Continuances

a. A continuance may be granted by a majority of the BOI.  In considering
whether to grant such a continuance, the BOI members shall consider the
reason for the request; the timeliness of the request; the prejudice to the
other party; the date of the filing of the complaint; previous continuance
requests; and other relevant information.

b. A continuance request shall be presented to the BOI as soon as the cause for
continuance arises. Whenever possible, requests for continuance shall be
considered at a specially convened meeting of the BOI.  Such a meeting shall
be convened in accord with existing procedures and regulations.

c. A continuance shall not be granted in the absence of good cause.

d. A request for continuance made within 3 business days of the hearing date
shall not be granted unless the requesting party is unable to attend due to a
personal emergency, or can demonstrate substantial prejudice if a
continuance is denied.

e. A continuance granted at the request of the subject officer shall toll any BPD
disciplinary time period.
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D. Procedure

1. All BOI hearings shall be closed to the public.  PRC staff may be present during
the entirety of the closed hearing, and the DCO shall be present for all but the
Commissioners’ deliberations.

2. An attorney or other person acting on behalf of any complainant or subject officer
may participate in the hearing.  However, a representative is not required and the
complainant and subject officer is each responsible for insuring his/her counsel’s
presence at the hearing.

3. If good cause is shown, the BOI may continue the hearing due to the
unanticipated unavailability of a witness or a representative.

4. Absent good cause, if the complainant fails to appear within 30 minutes after the
scheduled time for the hearing, the complaint will be dismissed.  Absent good
cause, if the subject officer fails to appear within 30 minutes after the scheduled
time for the hearing, the hearing will proceed and the allegations may be
sustained.

5. If a third Commissioner fails to appear within 30 minutes after the scheduled time
for the hearing, the hearing will be continued until a third Commissioner is seated
unless all the parties present agree to proceed with 2 Commissioners.  If the
hearing proceeds with 2 Commissioners, all findings must be unanimous.

6. The PRC Officer or Investigator will present the complaint, introduce witnesses, if
any, and answer appropriate questions addressed to them.

7. The complainant and any civilian witnesses will be called into the hearing room to
testify separately; the subject officer and the officer’s representative may be
present during the complainant’s and the civilian witnesses’ testimony.  The
complainant may make a statement or rely on the interview statements.
Questioning will then proceed as follows: a) Commissioners may ask questions;
b) the subject officer or his or her representative may ask questions; c)
Commissioners may ask follow-up questions. After questioning is completed, the
complainant will have up to 15 minutes to provide a summary of his/her case
and/or closing statement.

8. The complainant and any civilian witnesses will each be excused from the
hearing room after his/her testimony is completed.

9. The subject officers and any witness officers will be called into the hearing room
to testify separately.  Any subject officers’ representative(s) will be allowed to
remain in the hearing room through the duration of all testimony. Each subject
officer may make a statement or choose to rely on the interview statements.  The
subject officer(s) will be questioned by his/her representative first, after which the
officer may be questioned by 2 Board members, unless s/he waives this
requirement.  After questioning is completed, each subject officer will have up to
15 minutes to provide a summary of his/her case and/or closing statement.  The
subject officers and any witness officers will each be excused from the hearing
room after his/her testimony is completed.

10. No person who is present at a BOI hearing shall become the subject of undue
harassment, personal attack, or invective.  If the Chairperson fails to maintain
reasonable order, BPD employees may leave the hearing without prejudice.  The
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burden shall be upon the BPD employee to establish to the City Manager’s 
satisfaction that his/her reason for leaving was sufficient. 

E. Evidence

The hearing need not be conducted according to technical rules of evidence.  Any
relevant evidence shall be admitted if it is the sort of evidence on which reasonable
persons are accustomed to rely in the conduct of serious affairs.

1. Evidence shall be taken in accordance with the following provisions:

a) The complainant and subject officer(s) shall have the right to testify and refer
to any relevant documentary evidence and exhibits.  If the complainant or
subject officer does not testify on his/her own behalf, he/she may be called
and examined as if under cross-examination.

b) Oral evidence shall be taken only under oath.

c) The Chairperson shall exclude irrelevant and unduly repetitious evidence.

d) The Chairperson shall exclude unruly or disruptive persons from the hearing.

e) The Chairperson will conduct the hearing subject to being overruled by a
majority of the BOI members.  BOI members shall be primarily responsible for
obtaining testimony.  The PRC Officer or his/her designee will answer
Commissioner's questions on the evidence, points of law, and procedure.

f) The City Attorney's opinion will be sought whenever the interpretation of City
of Berkeley Ordinance is contested and pivotal in the case, or when a case
raises substantial legal issues of first impression.

g) If the BOI needs additional evidence or an opinion from the City Attorney to
reach its findings, it may continue the hearing to a future date.

h) If upon the petition of either party, the hearing is continued for consideration
of motions or points of law, any applicable BPD disciplinary time limit shall be
tolled for the period of such continuance.

2. Either party may present to the BOI evidence of the disposition of a related
matter by any branch of the judiciary (including but not limited to superior court,
traffic court, and small claims court), and the BOI shall accept those findings as
true.

VIII. DELIBERATION AND FINDINGS

A. Deliberation

After the hearing has been concluded, the Board will deliberate outside of the
presence of the complainant, the subject officer(s), and any witnesses or
representatives.  The Board shall not consider any information not received in the
Hearing Packet or during the hearing.

B. Majority Vote

All action by the Board under Section VIII of these regulations shall be by majority
vote of those Commissioners present. Each dissenting member shall set forth the
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reasons for dissenting in writing, and such dissent shall be circulated in the same 
manner as the decision of the majority. 

C. Standard of Proof

No complaint shall be sustained unless it is proven by clear and convincing evidence
presented at the hearing or otherwise contained in the record.  “Clear and
convincing” is more than a preponderance of the evidence, but less than beyond a
reasonable doubt.

D. Categories of Findings

1. If the evidence shows that the alleged act did not occur, the finding shall be "Un-
founded.”

2. If the evidence fails to support the allegations, but the allegations cannot be
shown as false, the finding shall be “Not Sustained.”

3. If the evidence shows that the alleged act did occur, but was lawful, justified, and
proper, the finding shall be “Exonerated.”

4. If the evidence shows that the alleged act did occur and the action was not
justified, the finding shall be "Sustained."

E. Findings Report and Notification

1. Within 7 calendar days of the hearing, the PRC office shall inform the
complainant and subject officer, in writing, whether the allegation was sustained,
not sustained, unfounded or exonerated, and about the right to petition for
rehearing.

2. Within 15 calendar days of the hearing, the PRC office shall submit a Findings
Report, together with the Hearing Packet, to the City Manager and the Chief of
Police, except that for late-filed complaints, the Findings Report shall be filed
within 30 calendar days of the hearing.

F. Petition for Rehearing

1. Within 15 calendar days of the mailing of the Board’s findings, any party to the
complaint may petition in writing for a rehearing.  A rehearing may be granted
only if the applicant establishes that: there is newly discovered, material evidence
that, with reasonable diligence, could not have been discovered and produced at
the hearing; or, that there was substantial procedural error likely to have affected
the outcome.

2. After receipt of a petition for rehearing by either party, the Commission shall vote
in closed session whether to grant or deny it at its next regularly scheduled
meeting for which there is adequate time to meet Brown Act requirements.  Both
the complainant and the subject officer shall receive notice that the Commission
will vote on the petition for rehearing.  If, by a majority vote of the
Commissioners, a rehearing is granted, it shall be held within 60 calendar days of
the receipt of the petition.  If the officer makes the request, the officer must agree
to toll the 120-day disciplinary period and the requirement that the Commission’s
investigation be completed within one year, provided the request is granted;
tolling reverts back to the date the request is submitted and continues until the
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hearing is concluded and the findings are issued.  However, there shall be no 
tolling if the 120 days has already passed. 

3. If a petition for rehearing is granted, the Board of Inquiry shall be composed of
the same Commissioners who presided over the original hearing unless
circumstances make such composition impossible.

IX. AMENDMENT AND AVAILABILITY OF REGULATIONS

• Amendments to the Regulations for Handling Complaints Against Members of
the Police Department (Regulations) require a majority vote of the Commission.

• Amendments shall be distributed to Commissioners, the Berkeley Police
Association, the City Manager, the City Attorney, and the Chief of Police.

• The PRC office shall maintain a complete set of the current Regulations.

Sec. V.
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Exhibit A 

SUBJECT OFFICER TESTIMONY 

MEMORANDUM 

July 20, 1990 

To:  Ronald D. Nelson, Chief of Police 
Police Review Commission 
Berkeley Police Association 

From: Michael F. Brown, City Manager 

Subject: SUBJECT OFFICER TESTIMONY 

The purpose of this memorandum is to set forth my policy regarding testimony by 
accused officers at Police Review Commission (PRC) Boards of Inquiry. 

Subject officer testimony has been required since July 1, 1983 based on agreements 
reached in negotiations between the PRC, the Berkeley Police Association (BPA), and 
the City Manager’s Office (CMO) in the fall of 1982. 

The requirement is as follows: 

Each Subject Officer, each BPD Member Witness, the Duty Command Officer 
(DCO), the Complainant, and the Police Review Commission’s Investigator shall be 
present at PRC Boards of Inquiry and shall testify unless otherwise directed by the 
City Manager. 

 If the DCO observes actions which in his/her opinion constitute a violation of 
PRC rules and Regulations, the DCO shall request of the Chairperson that the 
violation be corrected.  If the violation is not corrected, the DCO may direct the 
Subject Officer to leave the hearing.  Such a decision should only be reached under 
very extreme circumstances after all other means of resolving the situation have 
failed. 

 The requirement of the Subject Officer to testify shall not apply in cases where 
the complaint was filed during the 90-day filing extension period. 

The requirements to testify before the PRC shall not apply to non-sworn employees of 
the Parking Division. 
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Section 125, Article XVIII 

ARTICLE XVIII 
POLICE ACCOUNTABILITY BOARD AND DIRECTOR OF POLICE 

ACCOUNTABILITY 

Section 125. Police Accountability Board and Director of Police Accountability 

(1) Establishment and purpose.
A Police Accountability Board is hereby established in the City of Berkeley.

The purpose of the Police Accountability Board is to promote public trust through 
independent, objective, civilian oversight of the Berkeley Police Department, provide 
community participation in setting and reviewing Police Department policies, practices, 
and procedures, and to provide a means for prompt, impartial and fair investigation of 
complaints brought by members of the public against sworn employees of the Berkeley 
Police Department.  

The Office of the Director of Police Accountability is hereby established. The 
purpose of the Director of Police Accountability is to investigate complaints filed against 
sworn employees of the Berkeley Police Department, to reach an independent finding as 
to the facts and recommend corrective action where warranted. The Director of Police 
Accountability may also serve as the Secretary to the Police Accountability Board and 
assist the Board in carrying out the duties prescribed herein. 

(2) Definitions.
The following definitions apply to this Article:

(a) “Commissioners’ Manual” refers to the most current manual adopted by the
City Council that consists of the policies and procedures regarding the service of board 
members and commissioners, board and commission procedures, and conduct of 
meetings. 

(b) “Complainant” shall refer to a member of the public that files a complaint
with either the Director of Police Accountability, Police Accountability Board, or the Police 
Department. 

(c) “Director of Police Accountability” or “DPA” refers to an individual fulfilling
the police oversight role established pursuant to section 1 of this Article. 

(d) “Effective Date” shall be the date that the Secretary of State accepts and
files this Article.  

(e) “Police Accountability Board” or “Board” refers to the Police Accountability
Board established in Section 1 of this Article, which shall be the successor agency to the 
Berkeley Police Review Commission in accordance with Section 27.
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(f) Except as otherwise specifically provided, all references in this Article to
California code sections shall refer to such Code sections as they may be amended or 
re-codified from time to time. 

(3) Police Accountability Board powers and duties.

(a) The Police Accountability Board has the following powers and duties:

(1) To advise and make recommendations to the public, City Council,
and City Manager regarding the operation of the Berkeley Police Department, including 
all written policies, practices, and procedures in relation to the Berkeley Police 
Department; 

(2) Review and recommend for City Council approval all agreements,
letters, memoranda of understanding, or policies which express terms and conditions of 
mutual aid, information sharing, cooperation and assistance between the Berkeley Police 
Department and all other local, state and federal law enforcement, intelligence, and 
military agencies or private security organizations; 

(3) To receive and consider the findings and recommendations of the
Director of Police Accountability regarding complaints filed by members of the public 
against sworn employees of the Police Department and to recommend if discipline is 
warranted when misconduct is found and, pursuant to Section 18, the level of discipline 
for sustained findings of misconduct; 

(4) To participate in the hiring of the Chief of Police as set forth in Section
22; 

(5) To access records of City Departments, compel attendance of sworn
employees of the Police Department, and exercise the power of subpoena as necessary 
to carry out its functions; 

(6) To adopt rules and regulations necessary for the conduct of its
business; and 

(7) Any other powers and duties as the City Council may assign it by
Ordinance. 

(b) Nothing in this chapter granting powers and duties to the Police
Accountability Board shall limit the City Council’s, Chief of Police’s or City Manager’s 
authority derived from other provisions of this Charter to act on policing matters, unless 
explicitly stated. 

2
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(c) The Police Accountability Board, Director of Police Accountability and their
respective agents, assigns, employees and representatives shall have no authority to 
restrict, modify, supersede, negate, supplant or contravene the authority granted to the 
City Manager and/or Chief of Police by way of the City Charter or operation of state or 
federal law to engage in collective bargaining activities or enter into agreements or 
understandings with the designated bargaining unit representative or representatives of 
the sworn employees of the Police Department unless such agreements or 
understandings contravene this Article. 

(d) The Police Accountability Board, Director of Police Accountability and their
respective agents, assigns, employees and representatives shall not undertake nor 
sanction any actions which would:  

(1) Restrict, violate, or abridge the collective bargaining rights of the
designated bargaining unit representative of the sworn employees of the Police 
Department or their individual members;  

(2) Restrict, violate or abridge the terms and conditions of a collective
bargaining agreement, understanding or practice with the designated bargaining unit 
representative of the sworn employees of the Police Department, except for those 
provisions provided for in this Article; and 

(3) Restrict, violate or abridge any legal rights of individual sworn
employees of the Police Department, including but not limited to those set forth in the 
Public Safety Officers’ Procedural Bill of Rights Act (“POBRA”), Government Code section 
3300 et seq., and sworn employees’ right to maintain the confidentiality of their personnel 
file information (including, but not limited to Penal Code §§ 832.7, 832.8.), except as 
required under Section 20 of Article XVIII of the City Charter. 

(4) Independent agency; budget authority and allocation.

(a) Notwithstanding Article VII of the Charter, and except as provided in section
14(b), 14(i) or 14(k), the Police Accountability Board, its staff and the Director of Police 
Accountability shall be independent of the City Manager. 

(b) The Board is authorized to propose a budget to the City Council for its 
operations, and the City Council may allocate to the Police Accountability Board and 
Director of Police Accountability, as the City Council determines resources allow, a 
budget sufficient to provide for a process that protects the rights of complainants and 
sworn employees of the Police Department, for the Board and its staff to carry out the 
investigative and policy responsibilities stated herein, and to ensure the independence of 
the Board. 
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(5) Composition of Police Accountability Board; eligibility.

(a) The Police Accountability Board shall be composed of nine (9) Board
members selected by the Mayor and City Council. Each member of the Board must: 

(1) Be a resident of the City;

(2) Be at least 18 years old;

(3) Not be an employee, officer, or contractor with the City, a current
sworn police officer from any agency, or a current employee, official, or representative of 
an employee association representing sworn police officers; and  

(4) Be fair minded and objective with a demonstrated commitment to
community service. 

(b) Desirable qualities of a Board member are familiarity with human resources,
law, police procedures, police oversight, or involvement in civil rights or community 
organizations. 

(c) All appointees to the Board shall be subject to background checks before
final appointment. 

(6) Board member selection.

(a) Candidates for the Board must complete and file with the City Clerk an
application form and an affidavit of residency required by Berkeley Municipal Code 
Section 2.04.145. Board vacancies shall be widely advertised and publicly posted. The 
Mayor and each City Councilmember shall nominate one candidate from an applicant 
pool at a meeting of the City Council. Each individual nominee must be approved by a 
majority vote of the City Council. 

(b) The City Council shall endeavor to establish a Board that is broadly
inclusive and reflective of race, ethnicity, age, gender identity, sexual orientation, 
economic status, neighborhoods, and various communities of interest in the City. Toward 
that end, in soliciting applications for the position of Board member, the Director of Police 
Accountability shall reach out to civic, community, and civil rights organizations, among 
others. 

(7) Terms; term limits.

(a) Board member terms end four years after appointment, or upon the
expiration of the nominating City Councilmember’s term, whichever is earlier. Board 
members are limited to serving eight consecutive years and may be reappointed following 
a break in service of at least two years. 
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(b) To the extent not in conflict with subsection (a) above, the provisions of
Berkeley Municipal Code Section 3.02.040, regarding Board member term limits and the 
effect of interruption in service, apply. 

(8) Conflicts of interest and Avoiding Bias.

(a) Board members shall be subject to the requirements of the California
Political Reform Act and other state and local conflict of interest codes. 

(b) Board members shall maintain basic standards of fair play, impartiality, and
avoid bias and the appearance of bias. In instances where the Board acts in a quasi-
judicial capacity, as in a confidential personnel hearing, as described below, Board 
members have the responsibility to hear all viewpoints.  To ensure that all parties are 
afforded an opportunity to be heard, Board members shall observe the following: 

(1) Board members recused for a conflict of interest must do so
immediately when an item is taken up. 

(2) Board members shall verbally disclose all ex parte contacts
concerning the subject of the hearing.  Board members shall also submit a report of such 
contacts in writing prior to the commencement of the hearing. Ex parte contacts include, 
but are not limited to, any contact between a Board member and any party involved in the 
complaint prior to the public hearing. 

(3) Board members shall be recused from taking any action on or
participating in a matter before the Police Accountability Board if they are related to a 
party to, advocate for, or represent a member of the public who has a pending or 
anticipated claim of any kind arising out of alleged misconduct of a sworn employee of 
the Police Department. For the purpose of this subsection, “related to” shall include a 
spouse, child, sibling, parent or other person related to the complainant or the 
complainant’s spouse within the third degree of relationship. 

(9) Expiration of term; termination; leaves of absence; removal.

(a) A Board member whose term has expired may continue to serve until a
successor Board member is appointed, unless the sitting Board member’s term expires 
due to term limits, as provided in Section 7. 

(b) The term of a Board member who fails to remain eligible to serve on the 
Board (e.g., by moving out of the City of Berkeley, or becoming an employee of the City) 
expires automatically as of the date the reason for ineligibility arises. 
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(c) The provisions of Berkeley Municipal Code Section 3.02.020, establishing
a termination procedure for absence from meetings, Section 3.02.030, leaves of absence, 
and Section 3.02.035, regarding alternate Board members, apply to the Police 
Accountability Board. 

(d) A Board member may either be replaced by the City Council if their term
has expired or may be removed during their term as provided in Section 12. 

(10) Board Chairperson and Vice-Chairperson.

(a) The Board shall elect one of its members as chairperson and one as vice-
chairperson, whose terms shall be one year each, or until their successor is elected. No 
chairperson is eligible to serve more than two consecutive terms, or portions thereof.  

(b) Following election of the initial chairperson and vice-chairperson, the Board
shall elect subsequent officers each January. 

(11) Board member stipends.

(a) Each Board member is entitled to receive a stipend of $100.00 for each
regular and special Board meeting attended, and $20.00 per hour for each hour of training 
attended as provided in Section 12 and each subcommittee meeting attended as a 
member of a subcommittee. Excluding participation in trainings, the total stipend paid may 
not exceed $300.00 per month per Board member.  

(b) Board member stipends and the total monthly stipend paid may be adjusted
from time to time by the City Council. Adjustments to Board member stipends shall occur 
no more than once in a fiscal year and in no event shall an increase in Board member 
stipends exceed the change in the cost of living for the San Francisco Bay Area as 
measured by official United States economic reports. 

(12) Board member training; At will Status; Oath of Maintaining
Confidentiality. 

(a) The Director of Police Accountability shall establish mandatory training
requirements for Board members.  Within the first six (6) months of appointment, at a 
minimum, each Board member shall receive forty (40) hours of training on the following:  

(1) Quasi-judicial duties and obligations of the Board;

(2) Constitutional rights and civil liberties;

(3) Fundamentals of procedure, evidence and due process;

(4) The Public Safety Officers Procedural Bill of Rights Act;

6

PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



CHARTER OF THE CITY OF BERKELEY 
Section 125, Article XVIII 

(5) Police Department operations, policies, practices, and procedures;
and 

(6) Duties, responsibilities, procedures and requirements associated
with all ranks and assignments. 

The Director of Police Accountability shall develop training provided to 
Board members. The Chief of Police and a representative from the Berkeley Police 
Association shall have input on training provided to Board members and shall have the 
opportunity to attend all training provided. 

(b) All Board members shall serve at the pleasure of the City Council and may
be removed by a two-thirds vote of the City Council for any reason, including but not 
limited to misconduct or violations of state and federal confidentiality laws. 

(c) Board members shall, upon appointment, take an oath to abide by and
maintain the confidentiality of the personnel files of sworn employees of the Police 
Department and all other matters that are confidential pursuant to state and federal law. 

(13) Board meetings; quorum; rules of procedure; subcommittees.

(a) At the beginning of each calendar year, the Board shall establish a regular 
meeting schedule consisting of at least eighteen (18) meetings. Special meetings may be 
called by the chairperson of the Board or by a majority of the Board. 

(b) A majority of appointed Board members constitutes a quorum to conduct 
business and take any action. 

(c) The Board shall establish rules of procedure governing the conduct of its 
business, which shall be subject to ratification by the City Council. 

(d) The Board may establish policy subcommittees that it deems necessary to 
carry out its functions. The Chairperson shall appoint policy subcommittee members at a 
Board meeting.  Policy subcommittees may include non-voting members of the public 
who express an interest in the business of the subcommittee. Members of the public that 
are appointed to a policy subcommittee shall serve in an advisory capacity without 
compensation. The Board may establish further rules and procedures for the appointment 
and removal of members of the public to policy subcommittees. Policy subcommittee 
members shall not have access to confidential personnel file information or any other 
confidential information. 

(e) Unless otherwise specified in this Article, rules of procedure governing the 
conduct of the Board, or Ordinance, the Board shall comply with the Commissioners’ 
Manual.
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(14) Office of the Director of Police Accountability.

(a) To the extent possible, the City Manager shall recommend three (3)
candidates for consideration by the City Council.  The City Council shall appoint the 
Director of Police Accountability at a noticed public meeting. 

(b) The Director of Police Accountability shall carry out the work of the Board
as described herein, which may include the day-to-day operations of the Board office and 
staff, and performance appraisals and discipline of all subordinate employees of the 
Board. All such individuals, to the extent that they are employees of the City of Berkeley, 
shall be subject to the personnel rules governing City of Berkeley employees.  

(c) Within the first six (6) months of appointment, the Director of Police
Accountability shall receive training on the following: 

(1) Quasi-judicial duties and obligations of the Board;

(2) Constitutional rights and civil liberties;

(3) Fundamentals of procedure, evidence and due process;

(4) The Public Safety Officers Procedural Bill of Rights;

(5) Police Department operations, policies, practices, and procedures;
and 

(6) Duties, responsibilities, procedures and requirements associated
with all ranks and assignments. 

(d) By majority vote, the Police Accountability Board may recommend removal 
for cause of the Director of Police Accountability to the City Council. 

(e) The City Council may remove the Director of Police Accountability by a two-
thirds vote either on its own motion or based on the recommendation of the Police 
Accountability Board. 

(f) In addition to the duties prescribed, upon receipt of a complaint by the Police 
Accountability Board, the Director of Police Accountability shall ensure a timely, thorough, 
complete, objective and fair investigation into the complaint. 

(g) The Director of Police Accountability shall assess the conduct of the sworn 
employee of the Police Department in light of the facts discovered through the 
investigation, state and federal law, and the policies, practices, procedures, and 
personnel rules of the City and Berkeley Police Department.
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(h) The Director of Police Accountability shall present the results of their
investigative findings and recommendations to the Police Accountability Board who shall 
make a recommendation to the Chief of Police regarding the specific complaint. 

(i) The Director of Police Accountability may hire a Chief Investigator and,
when there is a conflict of interest pursuant to Section 15, outside legal counsel, subject 
to receiving budgetary authority from the City Council. 

(j) Subject to the budgetary authority of the City Council, the provisions of the
City’s charter related to personnel, the City’s personnel rules, state and federal law, the 
Director of Police Accountability shall have the authority to hire and dismiss consultants 
and additional investigators. Subject to City Council approval, the Director of Police 
Accountability may also enter into contracts for investigative services, provided, however, 
that with respect to the procurement of supplies and services, the Director of Police 
Accountability shall comply with the Charter and City purchasing policies and procedures 

(k) The powers in this Section 14 are conferred notwithstanding Article VII,
Sections 28(b) and (c) and Article XVI, Section 119 of this Charter. 

(l) The Board and Director of Police Accountability shall use the City’s Human
Resources Department for all human resource matters including, but not limited to hiring, 
performance evaluation, discipline, and removal of employees. 

(m) The Director of Police Accountability shall meet periodically with
stakeholders, including but not limited to employee organizations representing officers, 
organizations promoting civil rights and liberties, and organizations representing 
communities of color, and solicit from them input regarding the work of the Police 
Accountability Board and the Office of the Director of Police Accountability. 

(15) Legal counsel.

(a) The Board and the Director of Police Accountability shall use the services
of the City Attorney’s Office for legal advice. 

(b) In the event the City Attorney has a prohibited conflict of interest under the 
California Rules of Professional Conduct with regard to a specified matter, the City 
Attorney shall provide the Director of Police Accountability with separate legal counsel. 
Pursuant to Section 14, when the City Attorney has determined that a conflict of interest 
exists, the Director of Police Accountability may engage legal counsel other than the City 
Attorney for legal advice regarding a specific case or matter. 
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(16) Board reports.
(a) All Board reports shall maintain the confidentiality of personnel file

information and other confidential information as required by state and federal law. 

(b) The Director of Police Accountability shall prepare an annual report to the
public, including but not limited to the following: 

(1) A description of the Board’s activities during the year, including:

i. A summary of the number, type, and disposition of complaints
filed with the Board; 

ii. A summary of the number, type, and disposition of complaints
filed with the Police Department by members of the public; 

iii. Policy complaints undertaken; and

iv. Other such information that the Board or City Council has
requested. 

(2) The Department’s and the Board’s processes and procedures for
investigating alleged misconduct, and for determining whether or not discipline is 
warranted and / or the level of discipline, for sustained findings of misconduct. 

(3) Training and education, and any early warning system utilized by the
Department. 

(4) Training and/or policy issues that arise during the investigations of
complaints by the Department, Director of Police Accountability, or Police Accountability 
Board.  

(5) Trends and patterns in vehicle and pedestrian stops, citations,
arrests, searches and seizures or other patterns by the Berkeley Police Department. 
Statistical data shall include the demographics of the complainant, reason for the stop, 
purpose of the stop and disposition, and location of stop, in compliance with policies, 
practices, and procedures of the City and Police Department, and the Police Department 
General Order on Fair and Impartial Policing. 

(6) Trends and patterns regarding use of force and officer-involved
shootings. 

(c) This annual report shall be presented to the Board for approval. Upon 
adoption by the Board, it shall be presented to the Mayor and City Council, City Manager, 
and the Chief of Police at a City Council meeting, and shall include, where appropriate, 
recommendations for changes in the processes and procedures that were reviewed. 
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CHARTER OF THE CITY OF BERKELEY 
Section 125, Article XVIII 

(d) Prior to being made available to any member of the public, all Board reports
shall be subject to the review of the City Attorney to ensure compliance with all applicable 
state and federal confidentiality laws. 

(17) Policy review and approval.

(a) The Chief of Police shall submit all newly adopted Departmental policies
and revisions to the Board within thirty (30) days of implementation. The Board may 
review policies, practices, and procedures of the Police Department in its discretion or at 
the request of a member of the public, due to a policy complaint, or due to a complaint 
from a member of the public against an officer. 

(b) If the Police Department and the Board are unable to reconcile their
differences about a policy within sixty (60) days from the date that the Chief of Police 
submits a policy to the Director of Police Accountability, the policy shall be sent to the City 
Manager for a final decision which shall be reported to the City Council. Nothing in this 
section shall limit the authority of the City Council under this Charter to enact legislation 
within its Charter authority or direct the City Manager to implement adopted City Council 
policy. 

(18) Complaints filed with the Director of Police Accountability.

(a) The Director of Police Accountability and Board shall adopt regulations for
handling complaints filed with the Director of Police Accountability by any member of the 
public alleging misconduct by sworn employees of the Police Department and undertake 
investigations of complaints as they deem warranted. The regulations shall include the 
following: 

(1) What constitutes a complaint; and

(2) A provision for voluntary mediation of complaints in lieu of an
investigation. 

(b) The Police Accountability Board shall hear and decide findings on 
allegations of misconduct, at which subject sworn employees of the Police Department 
must appear to testify and answer questions consistent with their rights pursuant to state 
and federal law. 

(c) In determining whether a sworn employee of the Police Department has 
committed misconduct, the standard of proof for the Board shall be “preponderance of 
the evidence”. The investigation and decision on findings shall be fair, unbiased, and 
evidence based. 
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CHARTER OF THE CITY OF BERKELEY 
Section 125, Article XVIII 

(d) The time limit for investigations and notification of discipline shall be two 
hundred and forty (240) days from the date of the City’s discovery by a person authorized 
to initiate an investigation of an alleged act, omission, or other misconduct, unless a 
Government Code section 3304(d) exception applies.  

(e) Investigation of all complaints filed with the Director of Police Accountability 
shall begin immediately and proceed as expeditiously as possible. The time limit for 
completion of an investigation shall be one hundred and twenty (120) days of the City’s 
discovery by a person authorized to initiate an investigation of an alleged act, omission, 
or other misconduct, unless a Government Code section 3304(d) exception applies. 

(f) No City employee, officer, official or member of the Police Accountability 
Board shall attempt to interfere or undermine the work of the Director of Police 
Accountability or any employee of the Office of the Director of Police Accountability in the 
performance of the duties and responsibilities set forth in this Charter or by Ordinance. 

(g) Complaints accepted by the Director of Police Accountability shall be sent 
in hard copy or electronically to the Chief of Police and Police Department Internal Affairs, 
members of the Police Accountability Board, and to each identified sworn employee of 
the Police Department against whom the complaint has been filed.  

(h) For complaints being investigated by the Police Department, the Director of 
Police Accountability shall not participate in the Police Department’s Board of Review or 
any subsequent internal process established by the Police Department to review a 
complaint filed by any member of the public. 

(i) Within sixty (60) days of completing the investigation into allegations of 
misconduct by sworn employees of the Police Department, the Director of Police 
Accountability shall submit and present investigative findings to the Police Accountability 
Board and, if warranted, the Board may agree to hold a personnel hearing which shall be 
confidential. The Director of Police Accountability shall provide the Board with all evidence 
and documentation obtained or produced during the course of the investigation to enable 
its review of the complaint. At said meeting, both the sworn employee of the Police 
Department who is the subject of the investigation and the complainant shall be present 
to answer questions from Board members, subject to applicable state and federal law.  In 
addition to submitting and presenting investigative findings to the Police Accountability 
Board in a confidential personnel hearing, the Director of Police Accountability shall 
include a recommendation of whether disciplinary action is warranted.  For only those 
cases where an allegation of misconduct, if sustained, would involve any of the classes 
of conduct described in Penal Code 832.7, as enacted pursuant to Senate Bill 1421 on 
January 1, 2019, and any other classes of police conduct added in any subsequent 
amendment to, or successor provision, the Director of Police Accountability shall 
recommend the level of discipline, if warranted.  
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CHARTER OF THE CITY OF BERKELEY 
Section 125, Article XVIII 

(j) Within fifteen (15) days of the confidential personnel hearing, the Board may
affirm, modify or reject the findings and recommendation of the Director of Police 
Accountability.  

(1) Should the Police Accountability Board agree with the findings and
recommendation of the Director of Police Accountability, the Director of Police 
Accountability’s findings and recommendations shall be submitted to the Chief of Police. 

(2) If the Board modifies or rejects the findings and recommendations of 
the Director of Police Accountability, it shall issue a written explanation for its decision 
and shall forward it to the Chief of Police.  

(k) Within ten (10) days of receiving the findings and recommendation of the 
Director of Police Accountability or Police Accountability Board, if the Chief of Police and 
Director of Police Accountability or Police Accountability Board are in accord, the Chief of 
Police shall issue a final decision. If the Chief of Police disagrees with the findings and/or 
recommendation of the Director of Police Accountability or the Police Accountability 
Board, the Chief of Police shall issue a tentative decision, which shall be forwarded to the 
Director of Police Accountability and Police Accountability Board. Within ten (10) days of 
receipt of that tentative determination, the Director of Police Accountability may request 
that the Chief of Police submit the decision to the City Manager or City Manager’s 
Designee who shall make the final determination along with a written explanation to the 
Director of Police Accountability, Police Accountability Board, and Chief of Police within 
twenty-five (25) days.   

(l) In any conflict between the provisions of this Article and the disciplinary 
appeal process in an applicable collective bargaining agreement, the collective bargaining 
agreement shall prevail; provided, however, that no City official is authorized to enter into 
a collective bargaining agreement or an extension of a collective bargaining agreement 
that contains provisions contrary to this Article after its Effective Date. Except as expressly 
provided herein, nothing shall limit the authority of the Chief of Police or City Manager to 
conduct investigations, make findings, and impose discipline or corrective action, or of an 
arbitrator charged with adjudicating disciplinary appeals, based upon such standards as 
each may apply consistent with and subject to the Charter, Ordinance, and personnel 
rules, the collective bargaining agreement, due process requirements, state labor laws, 
and Police Department policies and procedures. 

(m) Except for the time limit set forth in Section 18(d), the timelines set forth in 
this section are advisory, and may be adjusted by the Director of Police Accountability 
after consulting with the City Manager and Chief of Police, to ensure that all investigations 
and notifications are completed in accordance with the limits of Section 18(d). In the event 
that the timeline set forth in Section 18(e) is extended, it shall not exceed 195 days. 
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CHARTER OF THE CITY OF BERKELEY 
Section 125, Article XVIII 

(19) Review of complaints filed with the Berkeley Police Department.

(a) The Police Department shall ensure that any member of the public that files
a complaint with the Police Department shall be provided written information and 
instructions on how to file a complaint with the Director of Police Accountability and Board. 

(b) For all complaints filed with the Police Department by any member of the 
public, the time limit for investigations and notification of discipline shall be two hundred 
and forty (240) days from the date of the City’s discovery by a person authorized to initiate 
an investigation of an alleged act, omission, or other misconduct, unless a Government 
Code section 3304(d) exception applies. 

(c) Investigation of all complaints filed with the Police Department shall begin 
immediately and proceed as expeditiously as possible. The time limit for completion of 
the initial investigation shall be one hundred and twenty (120) days of the City’s discovery 
by a person authorized to initiate an investigation of an alleged act, omission, or other 
misconduct, unless a Government Code section 3304(d) exception applies. 

(d) Upon completion of the Chief of Police’s investigation, the Chief of Police 
shall issue a letter of disposition to the sworn employee of the Police Department.  On all 
complaints initiated by a member of the public, at the conclusion of the Department’s 
internal affairs investigation, the Chief of Police shall also notify the Director of Police 
Accountability in writing of the disposition.  In addition, the Chief of Police shall notify the 
complainant of the disposition of the complaint in accordance with the Penal Code. 

(e) In cases where the finding is “not sustained”, “unfounded” or “exonerated”, 
within twenty (20) days after notification to the complainant is mailed or provided by other 
reasonable means as specified by complainant, the complainant shall have the option to 
contest the Chief of Police’s determination to the Director of Police Accountability.   

(1) If a complainant contests the Chief of Police’s determination, the 
Director of Police Accountability, if appropriate, may request to review all files, transcripts 
and records related to the complaint. Within fifteen (15) days of either receiving an 
objection from a complainant or notice from the Chief of Police that a complainant has 
filed an objection, the Director of Police Accountability may, in the exercise of the Director 
of Police Accountability’s discretion: 

i. Notify the complainant that the objection has been accepted 
and that the Police Accountability Board will convene to conduct a review based upon the 
investigative record provided by the Department; or 
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CHARTER OF THE CITY OF BERKELEY 
Section 125, Article XVIII 

ii. Notify the complainant that the objection has been dismissed. 
If the Director of Police Accountability dismisses an objection filed by a complainant, the 
Director of Police Accountability must provide written notice to the Board within thirty (30) 
days following the Director of Police Accountability’s notification to complainant that the 
objection was dismissed. 

(f) Within forty five (45) days of when the Director of Police Accountability 
notifies the complainant that the objection has been accepted, the Board may dismiss the 
complainant’s objection, issue a report agreeing with the Chief of Police’s determination 
or issue a report disagreeing with the Chief of Police’s determination if (1) the Department 
failed to proceed in a manner required by state and federal law, or (2) the Chief of Police’s 
decision is not supported by the evidence in the record.   

(g) If the Police Accountability Board disagrees with the Chief of Police’s 
determination, it shall submit its report to the Chief of Police and the City Manager.  The 
Chief of Police may prepare a report for the City Manager within fifteen (15) days of 
receiving the Police Accountability Board’s recommendation addressing any concerns or 
objections. Within twenty five (25) days of receiving the report from the Chief of Police, 
the City Manager or City Manager’s Designee, considering the reports of both the Board 
and Chief of Police, shall make a final determination along with a written explanation to 
the Director of Police Accountability, Police Accountability Board, and Chief of Police. 

(h) The Chief of Police’s determination shall not become final, and no discipline 
shall be administered in any case in which the complainant has contested the Chief of 
Police’s determination until the objection is dismissed or otherwise concluded; provided, 
however, that a final determination in all cases shall be rendered by the Chief of Police 
or City Manager not later than two hundred and forty days (240) days, unless a 
Government Code section 3304(d) exception applies.   

(i) Except for the time limit set forth in Sections 19(b) and 19(c), the timelines 
set forth in this section are advisory, and may be adjusted to ensure that all investigations 
are completed in accordance with the limits of Section 19(b) and 19(c), and by mutual 
agreement between the City Manager, Director of Police Accountability, and the Chief of 
Police, as applicable.
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CHARTER OF THE CITY OF BERKELEY 

Section 125, Article XVIII 

(20) Access to records of City departments; compelling testimony and
attendance. 

(a) Notwithstanding Article VII, Section 28 of this Charter, all departments,
officers, and employees of the City shall cooperate with and assist the Director of Police 
Accountability, Police Accountability Board and its staff and, unless prohibited by state or 
federal law, produce all records and written and unwritten information, documents, 
materials and evidence the Board or its staff requests for the purpose of carrying out its 
duties and functions. Unless otherwise required by state and federal law, the records and 
information include without redaction or limitation:  

(1) Records relevant to Police Department policies, practices, or procedures;

(2) Personnel and disciplinary records of sworn employees of the Police
Department; and 

(3) Police Department investigative records.

Responding departments or employees of the City shall maintain the
confidentiality of any records and information provided consistent with state or federal law 
governing such records or information and comply promptly, but in no event later than ten 
(10) business days from the date of request, unless additional time is needed to locate or
review records. If additional time is needed to comply, the responding departments,
officers or employees shall specify how much time up to thirty (30) additional business
days is needed and explain the reasons for delay in producing the necessary records and
information.

(b) The Director of Police Accountability, Police Accountability Board and its
staff, and their agents and representatives shall maintain the confidentiality of any records 
and information it receives consistent with state or federal law governing such records or 
information. 

(c) The Director of Police Accountability and Police Accountability Board may
issue subpoenas to compel the production of books, papers, and documents, and the 
attendance of persons to take testimony, as needed to carry out its duties and functions. 
The testimony of any sworn employee of the Police Department is subject to the due 
process and confidentiality provisions of applicable state and federal law. 

(21) Advice regarding Police Department budget.

The Board is empowered to review and make recommendations to the City 
Council regarding the Police Department budget. The Chief of Police shall submit a final 
budget proposal to the Board for review and recommendations, but the Board’s failure to 
complete that review and make recommendations in a timely manner shall not delay the 
budget process. 
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CHARTER OF THE CITY OF BERKELEY 
Section 125, Article XVIII 

(22) Hiring of Chief of Police.

Notwithstanding Article VII, Section 28 of this Charter, upon the notice of
vacancy of the position of Chief of Police, the City Manager shall consult with the Police 
Accountability Board (or subcommittee of the Board) on the job requirements, application 
process, and evaluation of candidates for the Chief of Police. 

(23) Chief of Police or command staff to attend Board meetings.

To the maximum extent possible, the Chief of Police shall attend at least
one regular Board meeting per month, for each month a regular meeting is held and 
attend a minimum of twelve (12) meetings per year. The Chief of Police shall send a 
member of the Police Department’s command staff to any regular Board meeting that the 
Chief of Police does not attend. 

(24) Berkeley Police Department written reports to the Board.

The Chief of Police shall submit reports to the Board on such subjects and
at such intervals as the Board, in consultation with the Chief of Police, may prescribe. At 
least one report per year shall provide information on all use of force statistics, and the 
number of complaints filed with Internal Affairs, the allegations in each complaint, and the 
disposition of closed complaints, including any discipline imposed. 

(25) Contract negotiations.

The City Manager shall inform the Police Accountability Board of any
changes agreed in contract negotiations and adopted by City Council that may directly 
affect the work, duties, or responsibilities of the Board.  

(26) Commendation program.

The Board shall establish a regular means of recognizing sworn employees 
of the Police Department for instances of outstanding service to members of the public, 
the community at large, or the Department. 

(27) Transition from Police Review Commission to Police Accountability 
Board. 

(a) The Police Review Commission established by Ordinance No. 4,644-N.S., 
as amended, shall continue in existence until its functions are transferred to the Police 
Accountability Board, but no later than January 3, 2022
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CHARTER OF THE CITY OF BERKELEY 
Section 125, Article XVIII

(b) To assist in an orderly transition between the Police Review Commission
and the Police Accountability Board established by this Article, Police Review 
Commission staff shall serve as interim Police Accountability Board staff until the City 
hires a Director of Police Accountability.  

(c) The Police Review Commission staff shall transfer all Police Review
Commission files, records, books, publications, and documents of whatever kind to, and 
for the use and benefit of, the newly created Police Accountability Board. 

(28) Review of processes.

The Board shall conduct a review of its processes every two years after the
Effective Date in order to ascertain the efficacy of its processes. 

(29) Enabling Legislation.

The Board may make recommendations to the City Council for enacting
legislation or regulations that will further the goals and purposes of Article XVIII of this 
Charter. The City Council may, based on such recommendations or on its own initiative, 
enact ordinances that will further the goals and purpose of this Article.  

The Board shall have forty-five (45) business days to submit its comments 
to the City Council, such time to be extended only by agreement of the City Council.  

(30) Repeal of Ordinance No. 4,644-N.S., as amended.

Ordinance No. 4,644-N.S., all amendments thereto, and all rules and
regulations promulgated pursuant thereto, shall cease to be operative and are repealed 
as of the date of the first meeting of the Police Accountability Board established by this 
Article. 

(31) Severability.

If any word, phrase, sentence, part, section, subsection, or other portion of 
this Article, or any application thereof to any person or circumstance is declared void, 
unconstitutional, or invalid for any reason, then such word, phrase, sentence, part, 
section, subsection, or other portion, or the prescribed application thereof, shall be 
severable, and the remaining provisions of this Article, and all applications thereof, not 
having been declared void, unconstitutional or invalid, shall remain in full force and effect. 
The People of the City of Berkeley declare that it would have passed this title, and each 
section, subsection, sentence, clause and phrase of this Article, irrespective of the fact 
that any one or more sections, subsections, sentences, clauses or phrases is declared 
invalid or unconstitutional.
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REVISED 
AGENDA MATERIAL 

for Supplemental Packet 2 
 
 
Meeting Date:   September 28, 2021 
 
Item Number:   31 
 
Item Description:   Approval of Interim Regulations for the Police Accountability 

Board and Office of the Director of Police Accountability for 
Handling Complaints Against Sworn Officers of the Police 
Department 

 
Submitted by:  Katherine J. Lee, Interim Director of Police Accountability.  
 
 
Non-substantive corrections to both versions of the proposed Interim Regulations are 
shown on the attached, as redlines to the clean copies included with the original item 
(Attachments 3 and 4). 
 
Revisions are as follows: 

1. Numerous citations to the Charter and PRC Regulations are deleted; they were 
included for reference during the review process and not intended to be 
permanent. 

2. Cross-references to sections within the document are corrected in four places. 
3. In three instances, a missing “the” is inserted. 
4. “Complaint” is corrected to “complainant.” 
5. A stray reference to the PRC is deleted. 
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Clean version with subsequent corrections 
Approved by Police Accountability Board 

Police Accountability Board 
Office of the Director of Police Accountability 

Interim Regulations for Handling Complaints Against Sworn Officers of the 
Police Department under City Charter Article XVIII, Section 125 (Measure II) 

Preamble 
These interim regulations for handling complaints against sworn members of the 
Berkeley Police Department are issued in accordance with an amendment to the 
Charter of the City of Berkeley adding Article XVIII, Section 125, approved by the 
voters of the City as Measure II on November 3, 2020. Measure II establishes a 
Police Accountability Board (Board) and a Director of Police Accountability 
(Director), and is intended to promote public trust by providing for prompt, impartial 
and fair investigations of complaints by members of the public against sworn 
employees of the Berkeley Police Department. The Board and Director replace the 
Police Review Commission (PRC), established by Ordinance No. 4,644-N.S. 

Under Resolution No. 69,531 N.S., the City Council directed that the core 
functions of the Board and Director be implemented by July 1, 2021. Under Article 
XVIII, Section 125(13)(c) of the City Charter, the Board must establish rules of 
procedure governing the conduct of its business, which are subject to ratification 
by the City Council. In order for the Director to accept and investigate complaints 
filed against sworn members of the Police Department beginning July 1, 2021, 
interim regulations are needed until such time as the Board adopts permanent 
regulations and the Council ratifies them. 

These interim regulations reflect the procedures for handling complaints against 
police officers as set forth in Measure II as well as the provisions of the PRC 
Regulations for Handling Complaints Against Members of the Police Department 
(effective April 4, 2018) that are not in conflict with Measure II. They shall apply to 
all complaints that were pending with the PRC as of July 1, 2021, and all 
complaints filed with the Office of the Director of Police Accountability on and after 
July 1, 2021. Applicability of permanent regulations to these pending cases will be 
determined later. 

I. GENERAL PROVISIONS

A. Definitions
The following definitions shall apply in these interim regulations:

1. Administrative Closure: Closure of a complaint before a confidential
personnel hearing is held.

2. Aggrieved Party: Any person directly affected by the alleged police
misconduct.

3. Allegation: An assertion of specific police misconduct.
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4. Board Member: A member of the Police Accountability Board appointed 
by the City Council. 

5. Chief; Police Chief: Chief of the Berkeley Police Department. 

6. City’s discovery of alleged misconduct: The City’s discovery by a 
person authorized to initiate an investigation of an alleged act, 
omission, or other misconduct. 

7. Complaint: A declaration that alleges misconduct by a sworn employee 
of the Berkeley Police Department. 

8. Complainant: A member of the public who files a complaint with the 
Office of the Director of Police Accountability. 

9. Days: Means calendar days unless otherwise specified. 

10. Director of Police Accountability (Director): The individual appointed by 
the City Council to investigate complaints and carry out the operations 
of the Police Accountability Board and the Office of the Director of 
Police Accountability (ODPA). 

11. Duty Command Officer (DCO): A sworn employee of the Berkeley 
Police Department designated by the Chief of Police to appear at a 
hearing or review proceeding to answer questions clarifying BPD 
policy. 

12. Hearing Panel: Three Board members impaneled to conduct a 
confidential personnel hearing. 

13. Investigator: Employee of the Office of Director of Police Accountability 
whose primary role is to investigate complaints filed with the ODPA. 

14. Mediation: A process of attempting to reach a mutually agreeable 
resolution, facilitated by a trained, neutral third party. 

15. Police Accountability Board (Board): The body established by City 
Charter Article XVIII, Section 125. 

16. Review Panel: Three Board members impaneled to conduct a review of 
a BPD investigative record. 

17. Subject Officer: A sworn employee of the Berkeley Police Department 
against whom a complaint is filed. 

18. Witness Officer: A sworn employee of the Berkeley Police Department 
who has personal knowledge of events described in a complaint, but is 
not a subject officer. 

(PRC Reg. Sec. II.B., modified.)

B. Confidentiality 
1. Importance. In their capacity as Board members, each Board member 

will have access to confidential data or information related to Berkeley 
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Police Department personnel. ODPA staff will likewise have access to 
such confidential information. It is vitally important to the integrity of the 
complaint process under Measure II that all parties involved understand 
and adhere to the confidentiality of the process, and do all in their 
power to protect the privacy rights of Berkeley Police Department 
employees as required by law. (PRC Reg. Preamble.) 

2. Duty. Board members, ODPA staff, and their agents and 
representatives shall protect and maintain the confidentiality of any 
records and information they receive consistent with state or federal 
law governing such records or information. (Art. XVIII, Sec. 125(20)(b).) 
In particular, such persons shall not violate the rights of sworn officers 
to confidentiality of personnel file information under Penal Code secs. 
832.7, 832.8 (3(d)), and state law. Confidential information may be 
provided through witness testimony or through electronic or hard-copy 
transmission, and the obligation to maintain confidentiality applies, 
regardless of how the information is communicated. (PRC Reg. Sec. 
IV.A.) 

3. Closed hearings; effect on public records. All confidential personnel 
hearings and closed session meetings relating to the investigation of 
complaints against sworn officers will be closed to the public. Records 
of these investigations are confidential and will not be disclosed to 
members of the public. However, any public records included in, or 
attached to, investigative reports shall remain public records. (PRC 
Reg. Sec. 1.A.) 

4. Handling confidential information. For any proceeding in which hard 
copies of confidential information are distributed to Board members, 
each Board member shall return all confidential material to ODPA staff 
at the close of the proceedings, or as soon thereafter as practicable. 
(PRC Reg. Sec. IV.B.2.) For any proceeding in which electronic copies 
of confidential information are distributed to Board members, each 
Board member shall delete all confidential information as soon as the 
information is no longer needed, and promptly inform ODPA staff that 
they have done so. (NEW)- 

5. Effect of violation. A Board member who violates confidentiality before 
or during a confidential personnel hearing shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
confidentiality for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of those 
present. Such adverse action may include: notice of the violation to the 
Board member’s nominating Councilmember or to the City Council, or a 
prohibition from participating in future confidential personnel hearings 
for the remainder of the Board member’s term. (PRC Reg. VI.D.3.)  
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II. COMPLAINTS FILED WITH THE OFFICE OF THE DIRECTOR OF POLICE 
ACCOUNTABILITY 

A. Initiating a complaint 
1. Complaint form. A complaint alleging misconduct by one or more sworn 

officers of the Berkeley Police Department must be filed on a form 
provided by the Office of the Director of Police Accountability. (Art. 
XVIII, Sec. 125(18)(a)(1); PRC Reg. Secs. I.B.7, II.A.1.) Complaint 
packets must include information about the difference between 
mediation and an investigation; language advising a complainant who 
is the subject of, or has commenced, litigation relating to the incident 
that gave rise to the complaint to consult an attorney before filing a 
complaint; and conclude with the following: “I hereby certify that, to the 
best of my knowledge, the statements made herein are true. I also 
understand that my oral testimony before the Board shall be given 
under oath.” Complaints shall be signed by the complainant, except for 
complaints initiated by the Board. (PRC Reg. Sec. II.A.1.) 

2. Who may file. Aggrieved parties, as well as eyewitnesses to alleged 
police misconduct, may file a complaint. Complaints may also be 
initiated by the Board upon a vote of five Board members to authorize 
an investigation. (PRC Reg. Secs. I.B.2., II. A.3.) 

3. Filing period. A complaint must be filed within 180 days of the alleged 
misconduct, except that the 180 days shall be tolled if: 

a) the complainant is incapacitated or otherwise prevented from filing 
a complaint; or 

b) the complainant is the subject of a criminal proceeding related to 
the subject matter of the complaint, in which case the time for the 
complainant to file is tolled until the criminal matter has been 
adjudicated or dismissed. 

(PRC Reg. Sec. II.A.2.) 

4. Sufficiency of complaint. Complaints must allege facts that, if true, 
would establish that misconduct occurred. Complaints that do not 
allege prima facie misconduct, or are frivolous or retaliatory, shall be 
submitted by the Director to the Board for administrative closure at the 
next regular meeting that allows the complainant to be provided at least 
5 days’ notice. If a majority of Board members agree, the case will be 
closed; if the Board rejects the Director’s recommendation, the Notice 
of Complaint and Allegations must be issued within 10 days, unless the 
complainant has elected mediation. This section does not apply to 
complaints initiated by the Board under Section II.A.2. (PRC Reg. Sec. 
II.A.4.a.) 
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5. Right to representation. Complainants and subject officers have the 
right to consult with, and be represented by, an attorney or other 
representative, but a representative is not required. If the ODPA is 
notified that a complainant or subject officer is represented, then the 
ODPA shall thereafter send copies of any materials or notices provided 
to the complainant or subject officer(s) to their representatives. (PRC 
Reg. Sec. II.A.5.)

B. Mediation 
1. Election 

a. ODPA staff shall provide every complainant with information about 
the option to select mediation, and make every effort to ensure 
complainants understand this option. The complainant may elect to 
enter into mediation up until they are notified that the Director has 
submitted findings and recommendations as set forth in Section II. 
GE.1 below.  

b. If the complainant elects mediation, ODPA staff shall notify the 
subject officer within 7 days that the complainant has opted for 
mediation, and include a copy of the complaint if not previously 
provided. This notice shall also inform the subject officer of their 
right to agree to or reject mediation within 10 days. 

c. A subject officer who agrees to mediation must agree to toll the 
City's 240-day disciplinary deadline if the officer later withdraws 
from mediation before the mediation session begins. 

d. Once both parties agree to mediation, the complainant no longer 
has the option to have their complaint investigated and to proceed 
to a confidential personnel hearing, unless the subject officer 
withdraws from mediation. 

2. Completion 

After receiving notice from the mediator that a mediation has concluded, 
ODPA staff shall close the case and inform the Board. 

 (Art. XVIII, Sec. 125(18)(a)(2); PRC Reg. Sec. II.B., modified)

C. Complaint investigation 
1. Time for completion. Complaint investigations must begin immediately, 

proceed expeditiously, and be completed within 120 days of the City’s 
discovery of the alleged misconduct, unless a Government Code sec. 
3304(d) applies (Art. XVIII, Sec. 125(18)(e)), except: 

a. If the complainant or subject officer is the subject of criminal 
proceedings related to the complaint, the ODPA shall not 
commence an investigation until the criminal matter is adjudicated 
or dismissed. All time limits for processing the complaint shall be 
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tolled during the pendency of the proceedings. As soon as 
practicable after the filing of a complaint, the ODPA shall contact the 
District Attorney’s Office to determine the status and anticipated 
resolution of the criminal proceeding (PRC Reg. Sec. III.C.3.). 

b. A longer time period for the investigation, not to exceed 195 days, 
may be agreed upon as provided under Section II.MO. 

2. Transmittal of complaint. Complaints accepted by the Director shall be 
sent by hard copy or electronically to the Chief of Police, BPD Internal 
Affairs, Board members, and each sworn officer against whom the 
complaint is filed. (Art. XVIII, Sec. 125(18)(g).)  

3. Notice of Complaint and Allegations. Within 28 days of a complaint 
filing or the acceptance of a late-filed complaint, the ODPA shall 
prepare and send a Notice of Complaint and Allegations by hard copy 
or electronically to the complainant, the Chief of Police or BPD Internal 
Affairs, and each identified subject officer. The Notice of Complaint and 
Allegations need not be sent if the complainant requests mediation, or 
the Director recommends administrative closure. (PRC Reg. Sec. 
III.B.1, modified.) 

4. Sworn officers’ schedules. The Chief of Police or their designee shall 
provide ODPA staff with the schedules of all sworn employees of the 
Police Department. (PRC Reg. Sec. VII.A.1.) 

5. Nature of investigation. The investigation shall consist of conducting 
recorded interviews with the complainant, subject officers, witness 
officers, and civilian witnesses; and collecting relevant documentary 
evidence, including, but not limited to, photographic, audio, and video 
evidence. (PRC Reg. Sec. III.C.1.) 

6. Production, subpoena, and preservation of records. The Berkeley 
Police Department and all other City departments must produce 
records and information requested by the Office of the Director of 
Police Accountability and Board in connection with investigations, 
without redaction or limitation, unless required by state or federal law. 
(Art. XVIII, Sec. 125(20)(a).)  

a. The Director may issue subpoenas to compel the production of 
books, papers, and documents as needed to carry out their duties 
and functions. (Art. XVIII, Sec. 125(20)(c).) 

b. Whenever an PRC investigation is tolled, the Chief of Police shall 
take appropriate steps to assure preservation of the following items 
of evidence: 

I. The original Communications Center tapes relevant to the 
complaint. 
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II. All police reports, records, and documentation, including body-
worn camera video. 

III. Names, addresses, telephone numbers, and statements of all 
witnesses. (PRC Reg. Sec. II.E.2.) 

7. Interview notices. Subject officers and witness officers must appear for 
interviews related to complaints. (Art. XVIII, Sec. 125(20)(c); PRC Reg. 
Exhibit A.) ODPA staff shall notify subject and witness officers at least 9 
days before a scheduled interview date by hard copy or, when feasible, 
email. An officer who is unavailable for an interview shall contact the 
Director or the Investigator immediately to state the reason for their 
unavailability. (PRC Reg. Sec. III.D.2.) 

8. Conduct of interviews, exercise of Constitutional rights. Interviews 
should be conducted such that they produce a minimum of 
inconvenience and embarrassment to all parties. Subject and witness 
officer interviews shall be conducted in compliance with the Public 
Safety Officers’ Procedural Bill of Rights Act1 (“POBRA”). When 
possible, ODPA staff shall avoid contacting BPD employees at home, 
and avoid contacting others at their place of employment. (PRC Reg. 
Sec. III.D.1.) While all officers have a right to invoke the Fifth 
Amendment, they also have a duty to answer questions before the 
ODPA regarding conduct and observations that arise in the course of 
their employment, and are subject to discipline for failure to respond. 
The exercise of any constitutional rights shall not be considered by the 
Board in its disposition of a complaint. (PRC Reg. Sec. III.D.3.)

D. Pre-hearing complaint disposition. 
1. Administrative Closure 

a. Grounds 
The grounds upon which a complaint may be administratively closed 
include but are not limited to the following: 

i. Complaint does not allege prima facie misconduct or is 
frivolous or retaliatory. 

ii. Request for closure by complainant. 

iii. Unavailability of complainant where staff has attempted at least 
3 telephone, electronic mail and/or regular mail contacts.  
Attempts to reach the complainant by telephone and/or mail 
shall be documented in the recommendation for Administrative 
Closure. 

                                            
1   Government Code Sec. 3300 et seq. 
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iv. Mootness of the complaint including but not limited to 
situations where the subject officer’s employment has been 
terminated or where the complaint has been resolved by other 
means. 

v. Failure of the complainant to cooperate, including but not 
limited to: refusal to submit to an interview, to make available 
essential evidence, to attend a hearing, and similar action or 
inaction by a complainant that compromises the integrity of the 
investigation or has a significant prejudicial effect. 

vi. Failure of ODPA staff to timely complete its investigation, as 
set forth in Section II.C.1. 

b. Procedure 

A complaint may be administratively closed by a majority vote of 
Board members during closed session at a meeting. The 
complainant shall be notified of the opportunity to address the Board 
during the meeting no later than 7 days before the meeting. Cases 
closed pursuant to this section shall be deemed “administratively 
closed” and the complainant, the subject officer, and the Chief of 
Police shall be notified by mail.  

c. Effect of Administrative Closure 

Administrative Closure does not constitute a judgment on the merits 
of the complaint.  

(PRC Reg. Sec. V.A.) 

2. No Contest Response 

A subject officer who accepts the allegations of the complaint as 
substantially true may enter a written response of “no contest” at any 
time before the Director submits their findings and recommendations to 
the Board under Section II.GE.1. If the subject officer sends a “no 
contest” response, the Director shall so notify the Board when findings 
and recommendations are sent to them. (PRC Reg. Sec. V.B., modified)

E. Initial submission and consideration of investigative findings and 
recommendations. 
1. Time to submit. Within 60 days of completing an investigation, the 

Director must submit and present investigative findings and 
recommendations to the Board in a closed session and convene a 
confidential personnel hearing if the Board requests it. (Art. XVIII, Sec. 
125(18)(i).) This deadline may be extended as provided under Section 
II.OM. 
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2. Standard of proof. In determining whether a sworn officer has 
committed misconduct, the standard is “preponderance of the 
evidence.” (Art. XVIII, Sec. 125(18)(c).) 

3. Categories of Findings 

a. If the evidence shows that the alleged act did not occur, the finding 
shall be "Unfounded.” 

b. If the evidence fails to support the allegations, but the allegations 
cannot be shown as false, the finding shall be “Not Sustained.” 

c. If the evidence shows that the alleged act did occur, but was lawful, 
justified, and proper, the finding shall be “Exonerated.” 

d. If the evidence shows that the alleged act did occur and the action 
was not justified, the finding shall be "Sustained." 

(PRC Regs., Sec. VIII.B.) 

4. Recommendation of discipline and level of discipline. If the Director 
recommends a “sustained” finding on any allegation of misconduct, a 
recommendation of whether discipline is warranted must also be 
included. For those cases where an allegation of misconduct, if 
sustained, would involve any of the classes of conduct described in 
Penal Code 832.7, as enacted pursuant to Senate Bill 1421, the 
Director must include a recommendation regarding the level of 
discipline. (Art. XVIII, Sec. 125(18)(i).) 

5. Board decision. Upon reviewing the Director’s investigative findings, the 
Board must then decide whether to hold a confidential personnel 
hearing. 

a. If the Board agrees with the Director on all findings and 
recommendations, (i.e., no need for hearing), the Director shall send 
the findings and recommendations to the Chief of Police. The 
findings and recommendations must be sent within 195 days of the 
City’s discovery of alleged misconduct, except if extended as 
provided under Section II.M.2. 

b. If the Board decides that further fact-finding is needed, the Board 
may vote to hold a confidential personnel hearing. 

(Art. XVIII, Sec. 125(18)(i).)

F. Scheduling a hearing, assigning Hearing Panel members, distributing 
hearing packet. 
1. Time. If the Board decides to move forward with a confidential 

personnel hearing, it must be held within 60 days of the date the ODPA 
has completed its investigation. (Art. XVIII, Sec. 125(18)(i).) 
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2. Scheduling hearing. ODPA staff shall determine the availability of 
subject officers before setting a hearing date and time. Hearings are 
not to be scheduled on an officer’s day off or during vacation or other 
leave, unless two or more subject officers on the same complaint do 
not share a common day on duty. (PRC Reg. Sec. VII.A.1.) 

3. Hearing Panel. ODPA staff shall secure a Hearing Panel to conduct the 
confidential personnel hearing. A Hearing Panel shall consist of three 
Board members, except that in death cases and any cases in which six 
Board members vote to sit as a whole, the entire Board, with a 
minimum of six Board members, will constitute the Hearing Panel. 
(PRC Reg. Sec. VI.A.) 

4. Obligation to serve; unavailability. Board members must serve on 
roughly an equal number of Hearing Panels each year. (PRC Reg. Sec. 
VI.B.1.) If a Hearing Panel member becomes unavailable, they shall be 
replaced by another Board member, and notice of substitution shall 
issue as soon as possible. If substituted within 7 days of a hearing, the 
subject officer retains the right to challenge the Board member for 
cause. The notice of challenge of a substituted Board member must be 
made at least 3 business days before convening the hearing and 
constitutes good cause for continuing the hearing. (PRC Reg. Sec. 
VI.B.2.) 

5. Effect of continuance. If a hearing is rescheduled due to unavailability 
of the complainant, a subject officer, or either party’s attorney, another 
Hearing Panel may be assigned. However, the Hearing Panel 
composition shall not change after the hearing has been convened. 
(PRC Reg. Sec. VI.B.3) 

6. Notice of hearing. The ODPA must issue a written hearing notice at 
least 14 days before the hearing to all parties, witnesses, 
representatives, Hearing Panel members, and the Police Chief. This 
notice must include the time, date, and location of the hearing, and the 
composition of the Hearing Panel. (PRC Reg. Sec. VII. A.2) 

7. Hearing Packet. The ODPA shall provide the Hearing Panel with a 
Hearing Packet, which shall contain the Director’s findings and 
recommendations, and all evidence and documentation obtained or 
produced during the investigation (Art. XVIII, Sec. 125(18)(i)), at least 
14 days before the hearing date. The Hearing Packet shall also be sent 
to the subject officer(s), any representatives, the Duty Command 
Officer, and the Police Chief. The complainant shall receive a Hearing 
Packet without documents containing confidential investigatory 
materials or findings and recommendations. Witness officers and 
civilian witnesses shall receive a copy of only their interview transcript. 
(PRC Reg. Sec. VII.B., modified.)
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G. Board member impartiality; recusals; challenges 
1. Conduct. 

a. Board members shall maintain basic standards of fair play and 
impartiality, and avoid bias and the appearance of bias. In 
confidential personnel hearings, they shall hear all viewpoints. (Art. 
XVIII, Sec. 125(8)(b).)  

b. No member of a Hearing Panel shall publicly state an opinion 
regarding policies directly related to the subject matter of a pending 
complaint; publicly comment on any of the facts or analysis of a 
pending complaint; or pledge or promise to vote in any particular 
manner in a pending complaint. (PRC Reg. Sec. VI.D.2.)  

c. A Board member who violates Section G.1.b above, before or 
during a confidential personnel hearing, shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
that Section for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of 
those present. Such adverse action may include: notice of the 
violation to the Board member’s nominating Councilmember or to 
the City Council, or a prohibition from participating in future 
confidential personnel hearings for the remainder of the Board 
member’s term. (PRC Reg. VI.D.3.)  

2. Recusal; disclosure of ex parte contacts. Board members recused for a 
conflict of interest must do so immediately when an item is taken up. 
Board members shall verbally disclose all ex parte contacts concerning 
the subject of the hearing and shall submit a written report of such 
contacts before the hearing begins. Ex parte contacts include any 
contact between a Board member and any party involved in the 
complaint before the public hearing. (Art. XVIII, Sec. 125(8)(b)(2).) 

3. Challenges to Hearing Panel member 
a. Basis for Challenge. A Board member who has a personal interest, 

or the appearance thereof, in the outcome of a hearing shall not sit 
on the Board.  Personal interest in the outcome of a hearing does not 
include political or social attitudes or beliefs. Examples of personal 
bias include, but are not limited to: 

i. a familial relationship or close friendship with the complainant or 
subject officer; 

ii. witnessing events material to the inquiry; 

iii. a financial interest in the outcome of the inquiry; 

iv. a bias for or against the complainant or subject officer. 
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b. Procedure 

i. No later than 7 days of the date of mailing of the Hearing 
Packet, which includes the names of the Board members 
constituting the Hearing Panel, the complainant or the subject 
officer(s) may file a written challenge for cause to any Board 
member.  Such challenge must specify the nature of the conflict 
of interest. 

ii. The Director shall contact the challenged Board member as 
soon as possible after receipt of the challenge. 

iii. If the Board member agrees to recuse themself, the Director 
shall ask another Board member to serve. 

iv. If the Board member disagrees that the challenge is for good 
cause, they shall state their reasons in writing, and the Director 
shall make this determination. If the Director finds good cause 
for the challenge, the Director shall inform the challenged Board 
member and ask another to serve. 

v. If the Director rejects a challenge to a Board member and the 
Board member serves, the written challenge and the Board 
member's written response shall be made part of the hearing 
record. 

c. Replacement of Board member. Any Board member who is unable to 
serve for any reason shall be replaced by another Board member, 
except in cases involving a death. 

(PRC Reg. Sec. VI.C., modified.) 

H. Continuance requests; other pre-hearing motions 
1. Pre-hearing continuance requests. Requests to continue a hearing 

must be made to the Director as soon as the cause for continuance 
arises. The Director may grant the request only for good cause. Factors 
in determining good cause include: reason for request, timeliness, 
prejudice to the other party, filing date of complaint, and previous 
continuance requests. A request for a continuance made within 3 
business days of the hearing date shall not be granted unless the 
requester cannot attend due to a personal emergency or can 
demonstrate substantial prejudice if denied. A continuance granted at a 
subject officer’s request shall toll any disciplinary time period under the 
Memorandum of Understanding between the City of Berkeley and the 
Berkeley Police Association and the 60-day time limitation under Article 
XVIII, Section 125(18)(i). (PRC Reg. Sec. VII.C.4., modified) 

2. Newly Discovered Evidence or Witnesses. The complainant and 
subject officer shall provide any newly discovered evidence or 
witnesses’ names to the ODPA staff no later than 14 days before the 
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scheduled hearing date, with an explanation as to why the evidence or 
witnesses could not have been discovered earlier and its significance.  
ODPA staff shall inform the Hearing Panel of the newly discovered 
evidence or witnesses as soon as possible. 

The Hearing Panel shall decide whether or not to allow the evidence or 
witnesses no later than 4 business days before the scheduled hearing 
date, and ODPA staff shall notify both the complainant and the subject 
officer of the Hearing Panel’s decision. (PRC Reg. Sec. VII.C.1.) 

3. Procedural issues. The complainant and subject officer shall raise any 
procedural issues by submitting them in writing to the Director at least 7 
days before the hearing date. Procedural issues can include, without 
limitation, expiration of the 1-year limitation period under Government 
Code section 3304, or whether an officer should testify. (PRC Reg. 
Sec. VII.C.2.)

I. Hearing procedures 
1. Who may or must be present at hearing. Hearings are closed to the 

public. The Director and Investigator may be present during the entirety 
of the hearing. The Duty Command Officer may be present for all but 
the Board members’ deliberations. (PRC Reg. VII.D.1.) The 
complainant and the subject officer shall be present to answer 
questions from Board members, subject to state law. (Art. XVIII, Sec. 
125(18)(i).) An attorney or other representative for the complainant or 
the subject officer may participate in the hearing, but a representative is 
not required, and the complainant or subject officer is responsible for 
ensuring their representative’s presence at the hearing. (PRC Reg. 
VII.D.2.) 

2. Continuances. If good cause is shown, the Hearing Panel may continue 
the hearing due to the unanticipated unavailability of a witness or a 
representative. (PRC Reg. Sec. VII.D.3.) 

3. Party’s failure to appear. Absent good cause, if the complainant fails to 
appear within 30 minutes of the scheduled hearing time, the complaint 
will be dismissed. Absent good cause, if the subject officer fails to 
appear within 30 minutes of the scheduled hearing time, the hearing 
will proceed and the allegations may be sustained. (PRC Reg. Sec. 
VII.D.4.)  

4. Lack of full Hearing Panel. If two Hearing Panel members are present 
but a third fails to appear within 30 minutes of the scheduled hearing 
time, the hearing will be continued until a third Hearing Panel member 
is seated, unless all parties agree to proceed with two Hearing Panel 
members, in which case all findings must be unanimous. (PRC Reg. 
Sec. VII.D.5.) 
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5. Chair of panel. The Hearing Panel shall select one member to serve as 
the Chairperson of the hearing. (PRC Reg. Sec. VI.A.) 

6. Taking testimony at the hearing.  

a. The complainant and any civilian witnesses will be called into the 
hearing room to testify separately; the subject officers and their 
representatives may be present during their testimony. The 
complainant or their representative may make a statement or rely 
on the interview statements. Questioning will then proceed as 
follows: a) The complainant or the complainant’s representative may 
ask questions; b) Board members may ask questions; c) the subject 
officer or his or her representative may ask questions; d) Board 
members may ask follow-up questions. After questioning is 
completed, the complainant or their representative will have up to 
15 minutes to provide a summary of their case and a closing 
statement. (PRC Reg. Sec. VII.D.7., modified)  

b. The subject officers and any witness officers will be called into the 
hearing room to testify separately. The complainant and their 
representative may be present during their testimony. Subject officer 
representatives may be present for all testimony. Each subject officer 
may make a statement or choose to rely on the interview statements. 
Questioning will then proceed as follows: 1. Subject officers’ 
representatives may ask questions. 2. Board members may ask 
questions. The officer may then be questioned by 2 Board members 
unless the officer waives this requirement. 3. Complainant or their 
representatives may ask questions. 4. Board members may ask 
follow up questions. After questioning is completed, each subject 
officer will have up to 15 minutes to provide a summary of their case 
and a closing statement.  

c. All except Board members and staff will then be excused from the 
hearing room. 

7. Subpoenas. The Board may issue subpoenas to compel the production 
of books, papers, and documents as needed to carry out their duties 
and functions. (Art. XVIII, Sec. 125(20)(c).) 

8. Maintaining order. No person at the hearing shall become subject of 
undue harassment, personal attack, or invective. If the chairperson fails 
to maintain reasonable order, BPD employees may leave the hearing 
without prejudice. The burden shall be upon the BPD employee to 
establish to the City Manager’s satisfaction that their reason for leaving 
was sufficient. (PRC Reg. Sec. VII.D.10.)
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J. Evidence 
1. General. The hearing need not be conducted according to technical 

rules of evidence. Any relevant evidence shall be admitted if it is the 
sort of evidence on which reasonable persons are accustomed to rely 
in the conduct of serious affairs.  

2. Procedure. Evidence shall be taken in accordance with the following 
provisions: 

a. The complainant and subject officers shall have the right to testify 
and refer to any relevant evidence that has been entered into the 
record. If the complainant or subject officers do not testify on their 
own behalf, they may be called and examined as if under cross-
examination.;  

b. Oral evidence shall be taken only under oath. 

c. The Chairperson shall exclude irrelevant and unduly repetitious 
evidence. 

d. The Chairperson shall exclude unruly or disruptive persons from the 
hearing. 

e. The Chairperson will conduct the hearing subject to being overruled 
by a majority of the Hearing Panel members. Hearing Panel 
members shall be primarily responsible for obtaining testimony. 
ODPA staff will answer Board members’ questions on the evidence, 
points of law, and procedure. 

f. The City Attorney's opinion will be sought whenever the 
interpretation of a City Ordinance or the City Charter is contested 
and pivotal to the case, or when a case raises substantial legal 
issues of first impression. 

g. If the Hearing Panel needs additional evidence or an opinion from 
the City Attorney to reach its findings, it may continue the hearing to 
a future date. 

h. If either party requests that the hearing be continued to consider 
motions or points of law, any applicable BPD disciplinary time limit 
shall be tolled for the period of such continuance. 

3. Judicial disposition. Either party may present to the Hearing Panel 
evidence of the disposition of a related matter by any branch of the 
judiciary (including but not limited to superior court, traffic court, and 
small claims court), and the Hearing Panel shall accept those findings 
as true. 

(PRC Reg. Sec. VII.E.)
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K. Deliberation and Findings 
1. Deliberation. After the hearing has concluded, the Hearing Panel 

deliberates outside the presence of everyone except ODPA staff. The 
Hearing Panel shall not consider any information not received in the 
hearing packet or during the hearing. (PRC Reg. Sec. VIII.A.) 

2. Vote. The Hearing Panel shall affirm, modify, or reject the findings and 
recommendation of the Director of Police Accountability. (Art. XVIII, 
Sec. 125(18)(j).) All action of the Hearing Panel shall be by majority 
vote of those Board members present. (PRC Reg. Sec. VIII.B.)  

3. Transmittal of findings. The Hearing Panel’s decision must be 
submitted in writing to the Chief of Police within 15 days of the hearing 
(Art. XVIII, Sec. 125(18)(j)), unless extended as provided under Section 
II.M.2. (Art. XVIII, Sec. 125(18)(m).) 

4. Content of findings. 

a. If the Hearing Panel agrees with the findings and recommendations 
of the Director, no explanation is required. 

b. If the Hearing Panel modifies or rejects a finding or recommendation 
of the Director, the Hearing Panel shall provide an explanation of its 
decision. (Art. XVIII, Sec. 125(18)(j).)  

c. Any Hearing Panel member dissenting from a finding or 
recommendation of the majority shall submit a separate written 
explanation of their reasoning (PRC Reg. Sec. VIII.B.), unless the 
dissenter agrees with the Director’s finding and recommendation. 
(NEW)

L. Findings of Chief of Police; tentative decision; final determination by 
Chief or City Manager. 
1. Chief’s decision. Within 10 days of receiving the findings and 

recommendations from the Director under Section II.E.5.a. above, or 
from the Hearing Panel under Section II.K.3.b. above, the Chief of 
Police shall take one of the following actions  

a. Issue a final decision if the Chief agrees with the Director or with the 
Hearing Panel. 

b. Submit a tentative decision to the Director and the Police 
Accountability Board. 

2. Director’s request to review tentative decision. If the Chief submits a 
tentative decision, the Director may request, within 10 days of receiving 
the decision, that the Chief submit the decision to the City Manager. If 
the Director does not make the request, the Chief’s decision becomes 
final. 
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3. City Manager’s final decision. Within 25 days of receiving the submittal 
from the Chief, the City Manager or their designee shall submit a final 
determination, with a written explanation, to the Director, the Board, 
and the Chief. 

(Art. XVIII, Sec. 125(18)(k).) 

4. Extension of time. The deadlines in this Section II.L may be extended 
as provided under Section II.M.2. (Art. XVIII, Sec. 125(18)(m).) 

M. Time limits; extensions. 
1. Overall limit. The time limit for investigations and notification of 

discipline is 240 days from the date of the City’s discovery of alleged 
misconduct, unless a Government Code section 3304(d) exception 
applies. (Art. XVIII, Sec.(125)(18)(d).) 

2. Other time limits. The deadlines for the Director to complete an 
investigation, present investigative findings to the Board, submit 
findings and recommendations to the Chief of Police, or request that 
the Chief submit a tentative decision to the City Manager; as well as 
deadlines for the Chief to act on findings and recommendations from 
the Director or Hearing Panel, and for the City Manager or their 
designee to make a final decision, are advisory, and may be adjusted 
by the Director after consulting with the City Manager and Chief, to 
ensure that all investigations and notifications are completed within 240 
days. The timeline for completing an investigation shall not be extended 
beyond 195 days. (Art. XVIII, Sec.125(18)(m).) 

III. CONTESTING FINDINGS OF DECISION WHEN COMPLAINT FILED WITH 
THE POLICE DEPARTMENT. 

A. Application 
1. This Section III applies to complaints that a member of the public files 

with the Police Department only.

B. Procedure 
1. When the Internal Affairs division of the Police Department has 

completed its investigation of a complaint, the Chief of Police shall 
issue a letter of disposition to the subject officer and the Director. The 
Chief shall also issue a letter of disposition to the complainant that 
complies with the Penal Code. (Art. XVIII, Sec. 125(19)(d).) 

2. If a finding is “not sustained,” “unfounded,” or “exonerated,” the 
complainant has 20 days from the date notice is sent (by mail or other 
reasonable means that the complainant agrees to), to contest the 
Chief’s determination to the Director. (Art. XVIII, Sec. 125(19)(e).) The 
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Director, if appropriate, may request to review all files, transcripts, and 
records related to the complaint. (Art. XVIII, Sec. 125(19)(e)(1).) 

3. Within 15 days of receiving an objection from a complainant or a notice 
from the Chief that a complainant has objected, the Director, in their 
discretion, may notify the complainant that either: 

a. The objection is accepted and the Board will convene a Review 
Panel to conduct a review based on the investigative record 
provided by the Department; or 

b. The objection is dismissed. In such cases, the Director must notify 
the Board of such dismissal in writing within 30 days of notifying the 
complainant of the dismissal. 

(Art. XVIII, Sec. 125(19)(e)(1); Review Panel added.) 
 

4. If the Director decides that the Board will conduct a review, ODPA staff 
shall secure a Review Panel of three Board members to conduct a 
review of the investigative record at a closed session meeting. 

a. At the meeting, only Review Panel members and ODPA staff will be 
present. A Duty Command Officer may be present. 

b. The Review Panel shall evaluate the investigative record to 
determine whether the complainant’s objection has merit, either 
because the Department failed to proceed in a manner required by 
state and federal law, or because the Chief’s decision is not 
supported by the evidence in the record. 

c. All action of the Review Panel must be by majority vote. 

(NEW. Details not in Charter and no counterpart in PRC procedures.) 

5. The Review Panel must, within 45 days of the date the Director accepts 
an objection: 

a. Dismiss the complainant’s objection; or 

b. Issue a report agreeing with the Chief’s determination; or 

c. Issue a report disagreeing with the Chief’s determination if the 
Review Panel finds that: 1) the Department failed to proceed in a 
manner required by state and federal law; or 2) the Chief’s decision 
is not supported by the evidence in the record. The Director shall 
submit this report to the Chief and the City Manager. 

(Art. XVIII, Secs. 125(19)(f), 125(19)(g).) 

6. Within 15 days of receiving a Review Panel’s recommendation 
disagreeing with the Chief, the Chief may prepare a report for the City 
Manager addressing any concerns or objections. (Art. XVIII, Sec. 
125(19)(g).) 
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7. Within 25 days of receiving the Chief’s report, the City Manager or their 
designee shall consider the reports of both the Board and the Chief, 
and send a final determination with a written explanation to the 
Director, the Board, and the Chief. (Art. XVIII, Sec. 125(19)(g).) 

8. The deadlines in this Section III are advisory, and may be adjusted by 
mutual agreement between the City Manager, the Director, and the 
Chief, to ensure that all investigations are completed such that the time 
limit for investigations and notification of discipline occurs within 240 
days, and investigation of all complaints filed with the Police 
Department are completed within 120 days of the City’s discovery of 
alleged misconduct, unless a Government Code section 3304(d) 
exception applies. (Art. XVIII, Sec. 125(19)(i).

IV. INFORMAL COMPLAINTS 

A. An informal complaint is a communication from a member of the public, not 
on a complaint form, that identifies an officer or officers by name, badge 
number, or other identifying features, and alleges any act of misconduct 
pertaining to the manner in which the officer performs their duties. Such 
complaints shall be treated confidentially. 

B. ODPA staff shall contact the complainant to explain the policy complaint 
and formal individual complaint processes. 

C. Informal complaints will be agendized for a closed session at the next 
regular Board meeting and distributed to the Board in closed session, with 
notice to the named officer(s). 

D. The Board shall consider the informal complaint and recommend what 
additional action, if any, the Director of Police Accountability should take. 

(Adopted by the PRC Jan. 8, 2020.) 

V. AVAILABILITY AND AMENDMENT OF REGULATIONS 

A. These Interim Regulations shall be posted on the website of the Office of 
the Director of Police Accountability, and ODPA staff shall furnish them to 
any person requesting a copy.  

B. Amendments to these Interim Regulations require a majority vote of the 
Board and ratification by the City Council. 

(PRC Reg. Sec. IX, modified.) 
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Interim Regulations for Handling Complaints Against Sworn Officers of the 
Police Department under City Charter Article XVIII, Section 125 (Measure II) 

Preamble 
These interim regulations for handling complaints against sworn members of the 
Berkeley Police Department are issued in accordance with an amendment to the 
Charter of the City of Berkeley adding Article XVIII, Section 125, approved by the 
voters of the City as Measure II on November 3, 2020. Measure II establishes a 
Police Accountability Board (Board) and a Director of Police Accountability 
(Director), and is intended to promote public trust by providing for prompt, impartial 
and fair investigations of complaints by members of the public against sworn 
employees of the Berkeley Police Department. The Board and Director replace the 
Police Review Commission (PRC), established by Ordinance No. 4,644-N.S. 

Under Resolution No. 69,531 N.S., the City Council directed that the core 
functions of the Board and Director be implemented by July 1, 2021. Under Article 
XVIII, Section 125(13)(c) of the City Charter, the Board must establish rules of 
procedure governing the conduct of its business, which are subject to ratification 
by the City Council. In order for the Director to accept and investigate complaints 
filed against sworn members of the Police Department beginning July 1, 2021, 
interim regulations are needed until such time as the Board adopts permanent 
regulations and the Council ratifies them. 

These interim regulations reflect the procedures for handling complaints against 
police officers as set forth in Measure II as well as the provisions of the PRC 
Regulations for Handling Complaints Against Members of the Police Department 
(effective April 4, 2018) that are not in conflict with Measure II. They shall apply to 
all complaints that were pending with the PRC as of July 1, 2021, and all 
complaints filed with the Office of the Director of Police Accountability on and after 
July 1, 2021. Applicability of permanent regulations to these pending cases will be 
determined later. 

I. GENERAL PROVISIONS

A. Definitions
The following definitions shall apply in these interim regulations:

1. Administrative Closure: Closure of a complaint before a confidential
personnel hearing is held.

2. Aggrieved Party: Any person directly affected by the alleged police
misconduct.

3. Allegation: An assertion of specific police misconduct.

ATTACHMENT 4, CORRECTED
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4. Board Member: A member of the Police Accountability Board appointed 
by the City Council. 

5. Chief; Police Chief: Chief of the Berkeley Police Department. 

6. City’s discovery of alleged misconduct: The City’s discovery by a 
person authorized to initiate an investigation of an alleged act, 
omission, or other misconduct. 

7. Complaint: A declaration that alleges misconduct by a sworn employee 
of the Berkeley Police Department. 

8. Complainant: An aggrieved party who files a complaint with the Office 
of the Director of Police Accountability. 

9. Days: Means calendar days unless otherwise specified. 

10. Director of Police Accountability (Director): The individual appointed by 
the City Council to investigate complaints and carry out the operations 
of the Police Accountability Board and the Office of the Director of 
Police Accountability (ODPA). 

11. Duty Command Officer (DCO): A sworn employee of the Berkeley 
Police Department designated by the Chief of Police to appear at a 
hearing or review proceeding to answer questions clarifying BPD 
policy. 

12. Hearing Panel: Three Board members impaneled to conduct a 
confidential personnel hearing. 

13. Investigator: Employee of the Office of Director of Police Accountability 
whose primary role is to investigate complaints filed with the ODPA. 

14. Mediation: A process of attempting to reach a mutually agreeable 
resolution, facilitated by a trained, neutral third party. 

15. Police Accountability Board (Board): The body established by City 
Charter Article XVIII, Section 125. 

16. Review Panel: Three Board members impaneled to conduct a review of 
a BPD investigative record. 

17. Subject Officer: A sworn employee of the Berkeley Police Department 
against whom a complaint is filed. 

18. Witness Officer: A sworn employee of the Berkeley Police Department 
who has personal knowledge of events described in a complaint, but is 
not a subject officer. 

(PRC Reg. Sec. II.B., modified.)

B. Confidentiality 
1. Importance. In their capacity as Board members, each Board member 

will have access to confidential data or information related to Berkeley 
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Police Department personnel. ODPA staff will likewise have access to 
such confidential information. It is vitally important to the integrity of the 
complaint process under Measure II that all parties involved understand 
and adhere to the confidentiality of the process, and do all in their 
power to protect the privacy rights of Berkeley Police Department 
employees as required by law. (PRC Reg. Preamble.) 

2. Duty. Board members, ODPA staff, and their agents and 
representatives shall protect and maintain the confidentiality of any 
records and information they receive consistent with state or federal 
law governing such records or information. (Art. XVIII, Sec. 125(20)(b).) 
In particular, such persons shall not violate the rights of sworn officers 
to confidentiality of personnel file information under Penal Code secs. 
832.7, 832.8 (3(d)), and state law. Confidential information may be 
provided through witness testimony or through electronic or hard-copy 
transmission, and the obligation to maintain confidentiality applies, 
regardless of how the information is communicated. (PRC Reg. Sec. 
IV.A.) 

3. Closed hearings; effect on public records. All confidential personnel 
hearings and closed session meetings relating to the investigation of 
complaints against sworn officers will be closed to the public. Records 
of these investigations are confidential and will not be disclosed to 
members of the public. However, any public records included in, or 
attached to, investigative reports shall remain public records. (PRC 
Reg. Sec. 1.A.) 

4. Handling confidential information. For any proceeding in which hard 
copies of confidential information are distributed to Board members, 
each Board member shall return all confidential material to ODPA staff 
at the close of the proceedings, or as soon thereafter as practicable. 
(PRC Reg. Sec. IV.B.2.) For any proceeding in which electronic copies 
of confidential information are distributed to Board members, each 
Board member shall delete all confidential information as soon as the 
information is no longer needed, and promptly inform ODPA staff that 
they have done so. (NEW) 

5. Effect of violation. A Board member who violates confidentiality before 
or during a confidential personnel hearing shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
confidentiality for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of those 
present. Such adverse action may include: notice of the violation to the 
Board member’s nominating Councilmember or to the City Council, or a 
prohibition from participating in future confidential personnel hearings 
for the remainder of the Board member’s term. (PRC Reg. VI.D.3.)  
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II. COMPLAINTS FILED WITH THE OFFICE OF THE DIRECTOR OF POLICE 
ACCOUNTABILITY 

A. Initiating a complaint 
1. Complaint form. A complaint alleging misconduct by one or more sworn 

officers of the Berkeley Police Department must be filed on a form 
provided by the Office of the Director of Police Accountability. (Art. 
XVIII, Sec. 125(18)(a)(1); PRC Reg. Secs. I.B.7, II.A.1.) Complaint 
packets must include information about the difference between 
mediation and an investigation; language advising a complainant who 
is the subject of, or has commenced, litigation relating to the incident 
that gave rise to the complaint to consult an attorney before filing a 
complaint; and conclude with the following: “I hereby certify that, to the 
best of my knowledge, the statements made herein are true. I also 
understand that my oral testimony before the Board shall be given 
under oath.” Complaints shall be signed by the complainant, except for 
complaints initiated by the Board. (PRC Reg. Sec. II.A.1.) 

2. Who may file. Only an “aggrieved party” may file a complaint, except 
that if no complainant is available to initiate a complaint, and in any 
case involving a death, 5 Board members may vote to authorize an 
investigation or take other such action they deem appropriate. (PRC 
Reg. Secs. I.B.2., II. A.3.) 

3. Filing period. A complaint must be filed within 90 days of the alleged 
misconduct, except that the 90 days shall be tolled if: 

a) the complainant is incapacitated or otherwise prevented from filing 
a complaint; or 

b) the complainant is the subject of a criminal proceeding related to 
the subject matter of the complaint, in which case the time for the 
complainant to file is tolled until the criminal matter has been 
adjudicated or dismissed. 

(PRC Reg. Sec. II.A.2.) 

4. Late-filed complaints. Complaints filed between 91 and 180 days of the 
alleged misconduct must be reviewed by the Police Accountability 
Board in a closed session meeting. Six Board members must find good 
cause for the late filing, by clear and convincing evidence, to accept the 
complaint. A complaint filed after 180 days after the alleged misconduct 
will not be accepted. (PRC Reg. Sec. II.A.2.a) 

5. Sufficiency of complaint. Complaints must allege facts that, if true, 
would establish that misconduct occurred. Complaints that do not 
allege prima facie misconduct, or are frivolous or retaliatory, shall be 
submitted by the Director to the Board for administrative closure at the 
next regular meeting that allows the complainant to be provided at least 
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5 days’ notice. If a majority of Board members agree, the case will be 
closed; if the Board rejects the Director’s recommendation, the Notice 
of Complaint and Allegations must be issued within 10 days, unless the 
complainant has elected mediation. This section does not apply to 
complaints initiated by the Board under Section II.A.2. (PRC Reg. Sec. 
II.A.4.a.) 

6. Right to representation. Complainants and subject officers have the 
right to consult with, and be represented by, an attorney or other 
representative, but a representative is not required. If the ODPA is 
notified that a complainant or subject officer is represented, then the 
ODPA shall thereafter send copies of any materials or notices provided 
to the complainant or subject officer(s) to their representatives. (PRC 
Reg. Sec. II.A.5.) 

B. Mediation 
1. Election 

a. ODPA staff shall provide every complainant with information about 
the option to select mediation, and make every effort to ensure 
complainants understand this option. The complainant may elect to 
enter into mediation up until they are notified that the Director has 
submitted findings and recommendations as set forth in Section II. 
EG.1 below.  

b. If the complainant elects mediation, ODPA staff shall notify the 
subject officer within 7 days that the complainant has opted for 
mediation, and include a copy of the complaint if not previously 
provided. This notice shall also inform the subject officer of their 
right to agree to or reject mediation within 10 days. 

c. A subject officer who agrees to mediation must agree to toll the 
City's 240-day disciplinary deadline if the officer later withdraws 
from mediation before the mediation session begins. 

d. Once both parties agree to mediation, the complainant no longer 
has the option to have their complaint investigated and to proceed 
to a confidential personnel hearing, unless the subject officer 
withdraws from mediation. 

2. Completion 

After receiving notice from the mediator that a mediation has concluded, 
ODPA staff shall close the case and inform the Board. 

 (Art. XVIII, Sec. 125(18)(a)(2); PRC Reg. Sec. II.B., modified)

C. Complaint investigation 
1. Time for completion. Complaint investigations must begin immediately, 

proceed expeditiously, and be completed within 120 days of the City’s 
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discovery of the alleged misconduct, unless a Government Code sec. 
3304(d) applies (Art. XVIII, Sec. 125(18)(e)), except: 

a. If the complainant or subject officer is the subject of criminal 
proceedings related to the complaint, the ODPA shall not 
commence an investigation until the criminal matter is adjudicated 
or dismissed. All time limits for processing the complaint shall be 
tolled during the pendency of the proceedings. As soon as 
practicable after the filing of a complaint, the ODPA shall contact the 
District Attorney’s Office to determine the status and anticipated 
resolution of the criminal proceeding (PRC Reg. Sec. III.C.3.). 

b. A longer time period for the investigation, not to exceed 195 days, 
may be agreed upon as provided under Section II.MO. 

2. Transmittal of complaint. Complaints accepted by the Director shall be 
sent by hard copy or electronically to the Chief of Police, BPD Internal 
Affairs, Board members, and each sworn officer against whom the 
complaint is filed. (Art. XVIII, Sec. 125(18)(g).)  

3. Notice of Complaint and Allegations. Within 28 days of a complaint 
filing or the acceptance of a late-filed complaint, the ODPA shall 
prepare and send a Notice of Complaint and Allegations by hard copy 
or electronically to the complainant, the Chief of Police or BPD Internal 
Affairs, and each identified subject officer. The Notice of Complaint and 
Allegations need not be sent if the complainant requests mediation, or 
the Director recommends administrative closure. (PRC Reg. Sec. 
III.B.1, modified.) 

4. Sworn officers’ schedules. The Chief of Police or their designee shall 
provide ODPA staff with the schedules of all sworn employees of the 
Police Department. (PRC Reg. Sec. VII.A.1.) 

5. Nature of investigation. The investigation shall consist of conducting 
recorded interviews with the complainant, subject officers, witness 
officers, and civilian witnesses; and collecting relevant documentary 
evidence, including, but not limited to, photographic, audio, and video 
evidence. (PRC Reg. Sec. III.C.1.) 

6. Production, subpoena, and preservation of records. The Berkeley 
Police Department and all other City departments must produce 
records and information requested by the Office of the Director of 
Police Accountability and Board in connection with investigations, 
without redaction or limitation, unless required by state or federal law. 
(Art. XVIII, Sec. 125(20)(a).)  

a. The Director may issue subpoenas to compel the production of 
books, papers, and documents as needed to carry out their duties 
and functions. (Art. XVIII, Sec. 125(20)(c).) 
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b. Whenever an PRC investigation is tolled, the Chief of Police shall 
take appropriate steps to assure preservation of the following items 
of evidence: 

I. The original Communications Center tapes relevant to the 
complaint. 

II. All police reports, records, and documentation, including body-
worn camera video. 

III. Names, addresses, telephone numbers, and statements of all 
witnesses. (PRC Reg. Sec. II.E.2.) 

7. Interview notices. Subject officers and witness officers must appear for 
interviews related to complaints. (Art. XVIII, Sec. 125(20)(c); PRC Reg. 
Exhibit A.) ODPA staff shall notify subject and witness officers at least 9 
days before a scheduled interview date by hard copy or, when feasible, 
email. An officer who is unavailable for an interview shall contact the 
Director or the Investigator immediately to state the reason for their 
unavailability. (PRC Reg. Sec. III.D.2.) 

8. Conduct of interviews, exercise of Constitutional rights. Interviews 
should be conducted such that they produce a minimum of 
inconvenience and embarrassment to all parties. Subject and witness 
officer interviews shall be conducted in compliance with the Public 
Safety Officers’ Procedural Bill of Rights Act1 (“POBRA”). When 
possible, ODPA staff shall avoid contacting BPD employees at home, 
and avoid contacting others at their place of employment. (PRC Reg. 
Sec. III.D.1.) While all officers have a right to invoke the Fifth 
Amendment, they also have a duty to answer questions before the 
ODPA regarding conduct and observations that arise in the course of 
their employment, and are subject to discipline for failure to respond. 
The exercise of any constitutional rights shall not be considered by the 
Board in its disposition of a complaint. (PRC Reg. Sec. III.D.3.)

D. Pre-hearing complaint disposition. 
1. Administrative Closure 

a. Grounds 
The grounds upon which a complaint may be administratively closed 
include but are not limited to the following: 

i. Complaint does not allege prima facie misconduct or is 
frivolous or retaliatory. 

ii. Request for closure by complainant. 

 
1   Government Code Sec. 3300 et seq. 
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iii. Unavailability of complainant where staff has attempted at least 
3 telephone, electronic mail and/or regular mail contacts.  
Attempts to reach the complainant by telephone and/or mail 
shall be documented in the recommendation for Administrative 
Closure. 

iv. Mootness of the complaint including but not limited to 
situations where the subject officer’s employment has been 
terminated or where the complaint has been resolved by other 
means. 

v. Failure of the complainant to cooperate, including but not 
limited to: refusal to submit to an interview, to make available 
essential evidence, to attend a hearing, and similar action or 
inaction by a complainant that compromises the integrity of the 
investigation or has a significant prejudicial effect. 

vi. Failure of ODPA staff to timely complete its investigation, as 
set forth in Section II.C.1. 

b. Procedure 

A complaint may be administratively closed by a majority vote of 
Board members during closed session at a meeting. The 
complainant shall be notified of the opportunity to address the Board 
during the meeting no later than 7 days before the meeting. Cases 
closed pursuant to this section shall be deemed “administratively 
closed” and the complainant, the subject officer, and the Chief of 
Police shall be notified by mail.  

c. Effect of Administrative Closure 

Administrative Closure does not constitute a judgment on the merits 
of the complaint.  

(PRC Reg. Sec. V.A.) 

2. No Contest Response 

A subject officer who accepts the allegations of the complaint as 
substantially true may enter a written response of “no contest” at any 
time before the Director submits their findings and recommendations to 
the Board under Section II.GE.1. If the subject officer sends a “no 
contest” response, the Director shall so notify the Board when findings 
and recommendations are sent to them. (PRC Reg. Sec. V.B., modified)

E. Initial submission and consideration of investigative findings and 
recommendations. 
1. Time to submit. Within 60 days of completing an investigation, the 

Director must submit and present investigative findings and 
recommendations to the Board in a closed session and convene a 
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confidential personnel hearing if the Board requests it. (Art. XVIII, Sec. 
125(18)(i).) This deadline may be extended as provided under Section 
II.OM. 

2. Standard of proof. In determining whether a sworn officer has 
committed misconduct, the standard is “preponderance of the 
evidence.” (Art. XVIII, Sec. 125(18)(c).) 

3. Categories of Findings 

a. If the evidence shows that the alleged act did not occur, the finding 
shall be "Unfounded.” 

b. If the evidence fails to support the allegations, but the allegations 
cannot be shown as false, the finding shall be “Not Sustained.” 

c. If the evidence shows that the alleged act did occur, but was lawful, 
justified, and proper, the finding shall be “Exonerated.” 

d. If the evidence shows that the alleged act did occur and the action 
was not justified, the finding shall be "Sustained." 

(PRC Regs., Sec. VIII.B.) 

4. Recommendation of discipline and level of discipline. If the Director 
recommends a “sustained” finding on any allegation of misconduct, a 
recommendation of whether discipline is warranted must also be 
included. For those cases where an allegation of misconduct, if 
sustained, would involve any of the classes of conduct described in 
Penal Code 832.7, as enacted pursuant to Senate Bill 1421, the 
Director must include a recommendation regarding the level of 
discipline. (Art. XVIII, Sec. 125(18)(i).) 

5. Board decision. Upon reviewing the Director’s investigative findings, the 
Board must then decide whether to hold a confidential personnel 
hearing. 

a. If the Board agrees with the Director on all findings and 
recommendations, (i.e., no need for hearing), the Director shall send 
the findings and recommendations to the Chief of Police. The 
findings and recommendations must be sent within 195 days of the 
City’s discovery of alleged misconduct, except if extended as 
provided under Section II.M.2. 

b. If the Board decides that further fact-finding is needed, the Board 
may vote to hold a confidential personnel hearing. 

(Art. XVIII, Sec. 125(18)(i).)
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F. Scheduling a hearing, assigning Hearing Panel members, distributing 
hearing packet. 
1. Time. If the Board decides to move forward with a confidential 

personnel hearing, it must be held within 60 days of the date the ODPA 
has completed its investigation. (Art. XVIII, Sec. 125(18)(i).) 

2. Scheduling hearing. ODPA staff shall determine the availability of 
subject officers before setting a hearing date and time. Hearings are 
not to be scheduled on an officer’s day off or during vacation or other 
leave, unless two or more subject officers on the same complaint do 
not share a common day on duty. (PRC Reg. Sec. VII.A.1.) 

3. Hearing Panel. ODPA staff shall secure a Hearing Panel to conduct the 
confidential personnel hearing. A Hearing Panel shall consist of three 
Board members, except that in death cases and any cases in which six 
Board members vote to sit as a whole, the entire Board, with a 
minimum of six Board members, will constitute the Hearing Panel. 
(PRC Reg. Sec. VI.A.) 

4. Obligation to serve; unavailability. Board members must serve on 
roughly an equal number of Hearing Panels each year. (PRC Reg. Sec. 
VI.B.1.) If a Hearing Panel member becomes unavailable, they shall be 
replaced by another Board member, and notice of substitution shall 
issue as soon as possible. If substituted within 7 days of a hearing, the 
subject officer retains the right to challenge the Board member for 
cause. The notice of challenge of a substituted Board member must be 
made at least 3 business days before convening the hearing and 
constitutes good cause for continuing the hearing. (PRC Reg. Sec. 
VI.B.2.) 

5. Effect of continuance. If a hearing is rescheduled due to unavailability 
of the complainant, a subject officer, or either party’s attorney, another 
Hearing Panel may be assigned. However, the Hearing Panel 
composition shall not change after the hearing has been convened. 
(PRC Reg. Sec. VI.B.3) 

6. Notice of hearing. The ODPA must issue a written hearing notice at 
least 14 days before the hearing to all parties, witnesses, 
representatives, Hearing Panel members, and the Police Chief. This 
notice must include the time, date, and location of the hearing, and the 
composition of the Hearing Panel. (PRC Reg. Sec. VII. A.2) 

7. Hearing Packet. The ODPA shall provide the Hearing Panel with a 
Hearing Packet, which shall contain the Director’s findings and 
recommendations, and all evidence and documentation obtained or 
produced during the investigation (Art. XVIII, Sec. 125(18)(i)), at least 
14 days before the hearing date. The Hearing Packet shall also be sent 
to the subject officer(s), any representatives, the Duty Command 
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Officer, and the Police Chief. The complainant shall receive a Hearing 
Packet without documents containing confidential investigatory 
materials or findings and recommendations. Witness officers and 
civilian witnesses shall receive a copy of only their interview transcript. 
(PRC Reg. Sec. VII.B., modified.

G. Board member impartiality; recusals; challenges 
1. Conduct. 

a. Board members shall maintain basic standards of fair play and 
impartiality, and avoid bias and the appearance of bias. In 
confidential personnel hearings, they shall hear all viewpoints. (Art. 
XVIII, Sec. 125(8)(b).)  

b. No member of a Hearing Panel shall publicly state an opinion 
regarding policies directly related to the subject matter of a pending 
complaint; publicly comment on any of the facts or analysis of a 
pending complaint; or pledge or promise to vote in any particular 
manner in a pending complaint. (PRC Reg. Sec. VI.D.2.)  

c. A Board member who violates Section G.1.b above, before or 
during a confidential personnel hearing, shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
that Section for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of 
those present. Such adverse action may include: notice of the 
violation to the Board member’s nominating Councilmember or to 
the City Council, or a prohibition from participating in future 
confidential personnel hearings for the remainder of the Board 
member’s term. (PRC Reg. VI.D.3.)  

2. Recusal; disclosure of ex parte contacts. Board members recused for a 
conflict of interest must do so immediately when an item is taken up. 
Board members shall verbally disclose all ex parte contacts concerning 
the subject of the hearing and shall submit a written report of such 
contacts before the hearing begins. Ex parte contacts include any 
contact between a Board member and any party involved in the 
complaint before the public hearing. (Art. XVIII, Sec. 125(8)(b)(2).) 

3. Challenges to Hearing Panel member 

a. Basis for Challenge. A Board member who has a personal interest, 
or the appearance thereof, in the outcome of a hearing shall not sit 
on the Board.  Personal interest in the outcome of a hearing does not 
include political or social attitudes or beliefs. Examples of personal 
bias include, but are not limited to: 
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i. a familial relationship or close friendship with the complainant or 
subject officer; 

ii. witnessing events material to the inquiry; 

iii. a financial interest in the outcome of the inquiry; 

iv. a bias for or against the complainant or subject officer. 

 

b. Procedure 

i. No later than 7 days of the date of mailing of the Hearing 
Packet, which includes the names of the Board members 
constituting the Hearing Panel, the complainant or the subject 
officer(s) may file a written challenge for cause to any Board 
member.  Such challenge must specify the nature of the conflict 
of interest. 

ii. The Director shall contact the challenged Board member as 
soon as possible after receipt of the challenge. 

iii. If the Board member agrees to recuse themself, the Director 
shall ask another Board member to serve. 

iv. If the Board member disagrees that the challenge is for good 
cause, they shall state their reasons in writing, and the Director 
shall make this determination. If the Director finds good cause 
for the challenge, the Director shall inform the challenged Board 
member and ask another to serve. 

v. If the Director rejects a challenge to a Board member and the 
Board member serves, the written challenge and the Board 
member's written response shall be made part of the hearing 
record. 

c. Replacement of Board member. Any Board member who is unable to 
serve for any reason shall be replaced by another Board member, 
except in cases involving a death. 

(PRC Reg. Sec. VI.C., modified.) 

Page 32 of 145PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



  Clean version 
Proposed by Director of Police Accountability 

Section II.H. 

p. 13 of 20 

 

H. Continuance requests; other pre-hearing motions 
1. Pre-hearing continuance requests. Requests to continue a hearing 

must be made to the Director as soon as the cause for continuance 
arises. The Director may grant the request only for good cause. Factors 
in determining good cause include: reason for request, timeliness, 
prejudice to the other party, filing date of complaint, and previous 
continuance requests. A request for a continuance made within 3 
business days of the hearing date shall not be granted unless the 
requester cannot attend due to a personal emergency or can 
demonstrate substantial prejudice if denied. A continuance granted at a 
subject officer’s request shall toll any disciplinary time period under the 
Memorandum of Understanding between the City of Berkeley and the 
Berkeley Police Association and the 60-day time limitation under Article 
XVIII, Section 125(18)(i). (PRC Reg. Sec. VII.C.4., modified) 

2. Newly Discovered Evidence or Witnesses. The complainant and 
subject officer shall provide any newly discovered evidence or 
witnesses’ names to the ODPA staff no later than 14 days before the 
scheduled hearing date, with an explanation as to why the evidence or 
witnesses could not have been discovered earlier and its significance.  
ODPA staff shall inform the Hearing Panel of the newly discovered 
evidence or witnesses as soon as possible. 

The Hearing Panel shall decide whether or not to allow the evidence or 
witnesses no later than 4 business days before the scheduled hearing 
date, and ODPA staff shall notify both the complainant and the subject 
officer of the Hearing Panel’s decision. (PRC Reg. Sec. VII.C.1.) 

3. Procedural issues. The complainant and subject officer shall raise any 
procedural issues by submitting them in writing to the Director at least 7 
days before the hearing date. Procedural issues can include, without 
limitation, expiration of the 1-year limitation period under Government 
Code section 3304, or whether an officer should testify. (PRC Reg. 
Sec. VII.C.2.) 

I. Hearing procedures 
1. Who may or must be present at hearing. Hearings are closed to the 

public. The Director and Investigator may be present during the entirety 
of the hearing. The Duty Command Officer may be present for all but 
the Board members’ deliberations. (PRC Reg. VII.D.1.) The 
complainant and the subject officer shall be present to answer 
questions from Board members, subject to state law. (Art. XVIII, Sec. 
125(18)(i).) An attorney or other representative for the complainant or 
the subject officer may participate in the hearing, but a representative is 
not required, and the complainant or subject officer is responsible for 
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ensuring their representative’s presence at the hearing. (PRC Reg. 
VII.D.2.) 

2. Continuances. If good cause is shown, the Hearing Panel may continue 
the hearing due to the unanticipated unavailability of a witness or a 
representative. (PRC Reg. Sec. VII.D.3.) 

3. Party’s failure to appear. Absent good cause, if the complainant fails to 
appear within 30 minutes of the scheduled hearing time, the complaint 
will be dismissed. Absent good cause, if the subject officer fails to 
appear within 30 minutes of the scheduled hearing time, the hearing 
will proceed and the allegations may be sustained. (PRC Reg. Sec. 
VII.D.4.)  

4. Lack of full Hearing Panel. If two Hearing Panel members are present 
but a third fails to appear within 30 minutes of the scheduled hearing 
time, the hearing will be continued until a third Hearing Panel member 
is seated, unless all parties agree to proceed with two Hearing Panel 
members, in which case all findings must be unanimous. (PRC Reg. 
Sec. VII.D.5.) 

5. Chair of panel. The Hearing Panel shall select one member to serve as 
the Chairperson of the hearing. (PRC Reg. Sec. VI.A.) 

6. Taking testimony at the hearing.  

a. The complainant and any civilian witnesses will be called into the 
hearing room to testify separately; the subject officers and their 
representatives may be present during their testimony. The 
complainant or their representative may make a statement or rely 
on the interview statements. Questioning will then proceed as 
follows: a) Board members may ask questions; b) the subject officer 
or his or her representative may ask questions; c) Board members 
may ask follow-up questions. After questioning is completed, the 
complainant or their representative will have up to 15 minutes to 
provide a summary of their case and a closing statement. (PRC 
Reg. Sec. VII.D.7.)  

b. The complainant and their representative, and civilian witnesses will 
each be excused from the hearing room after their testimony or 
representation is completed. (PRC Reg. Sec. VII.D.8.)  

c. The subject officers and any witness officers will be called into the 
hearing room to testify separately. Subject officer representatives 
may be present for all testimony. Each subject officer may make a 
statement or choose to rely on the interview statements. Each 
subject officer will be questioned by their representative first, after 
which the officer may be questioned by 2 Board members, unless 
the officer waives this requirement. After questioning is completed, 
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each subject officer will have up to 15 minutes to provide a summary 
of their case and a closing statement.  

d. The subject officers and witness officers will each be excused from 
the hearing room after their testimony is completed. (PRC Reg. Sec. 
VII.D.9.) 

7. Subpoenas. The Board may issue subpoenas to compel the production 
of books, papers, and documents as needed to carry out their duties 
and functions. (Art. XVIII, Sec. 125(20)(c).) 

8. Maintaining order. No person at the hearing shall become subject of 
undue harassment, personal attack, or invective. If the chairperson fails 
to maintain reasonable order, BPD employees may leave the hearing 
without prejudice. The burden shall be upon the BPD employee to 
establish to the City Manager’s satisfaction that their reason for leaving 
was sufficient. (PRC Reg. Sec. VII.D.10.) 

 

J. Evidence 
1. General. The hearing need not be conducted according to technical 

rules of evidence. Any relevant evidence shall be admitted if it is the 
sort of evidence on which reasonable persons are accustomed to rely 
in the conduct of serious affairs.  

2. Procedure. Evidence shall be taken in accordance with the following 
provisions: 

a. The complainant and subject officers shall have the right to testify 
and refer to any relevant evidence that has been entered into the 
record. If the complainant or subject officers do not testify on their 
own behalf, they may be called and examined as if under cross-
examination.;  

b. Oral evidence shall be taken only under oath. 

c. The Chairperson shall exclude irrelevant and unduly repetitious 
evidence. 

d. The Chairperson shall exclude unruly or disruptive persons from the 
hearing. 

e. The Chairperson will conduct the hearing subject to being overruled 
by a majority of the Hearing Panel members. Hearing Panel 
members shall be primarily responsible for obtaining testimony. 
ODPA staff will answer Board members’ questions on the evidence, 
points of law, and procedure. 

f. The City Attorney's opinion will be sought whenever the 
interpretation of a City Ordinance or the City Charter is contested 
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and pivotal to the case, or when a case raises substantial legal 
issues of first impression. 

g. If the Hearing Panel needs additional evidence or an opinion from 
the City Attorney to reach its findings, it may continue the hearing to 
a future date. 

h. If either party requests that the hearing be continued to consider 
motions or points of law, any applicable BPD disciplinary time limit 
shall be tolled for the period of such continuance. 

3. Judicial disposition. Either party may present to the Hearing Panel 
evidence of the disposition of a related matter by any branch of the 
judiciary (including but not limited to superior court, traffic court, and 
small claims court), and the Hearing Panel shall accept those findings 
as true. 

(PRC Reg. Sec. VII.E.) 

K. Deliberation and Findings 
1. Deliberation. After the hearing has concluded, the Hearing Panel 

deliberates outside the presence of everyone except ODPA staff. The 
Hearing Panel shall not consider any information not received in the 
hearing packet or during the hearing. (PRC Reg. Sec. VIII.A.) 

2. Vote. The Hearing Panel shall affirm, modify, or reject the findings and 
recommendation of the Director of Police Accountability. (Art. XVIII, 
Sec. 125(18)(j).) All action of the Hearing Panel shall be by majority 
vote of those Board members present. (PRC Reg. Sec. VIII.B.)  

3. Transmittal of findings. The Hearing Panel’s decision must be 
submitted in writing to the Chief of Police within 15 days of the hearing 
(Art. XVIII, Sec. 125(18)(j)), unless extended as provided under Section 
II.M.2. (Art. XVIII, Sec. 125(18)(m).) 

4. Content of findings. 

a. If the Hearing Panel agrees with the findings and recommendations 
of the Director, no explanation is required. 

b. If the Hearing Panel modifies or rejects a finding or recommendation 
of the Director, the Hearing Panel shall provide an explanation of its 
decision. (Art. XVIII, Sec. 125(18)(j).)  

c. Any Hearing Panel member dissenting from a finding or 
recommendation of the majority shall submit a separate written 
explanation of their reasoning (PRC Reg. Sec. VIII.B.), unless the 
dissenter agrees with the Director’s finding and recommendation. 
(NEW)
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L. Findings of Chief of Police; tentative decision; final determination by 
Chief or City Manager. 
1. Chief’s decision. Within 10 days of receiving the findings and 

recommendations from the Director under Section II.E.5.a. above, or 
from the Hearing Panel under Section II.K.3.b. above, the Chief of 
Police shall take one of the following actions  

a. Issue a final decision if the Chief agrees with the Director or with the 
Hearing Panel. 

b. Submit a tentative decision to the Director and the Police 
Accountability Board. 

2. Director’s request to review tentative decision. If the Chief submits a 
tentative decision, the Director may request, within 10 days of receiving 
the decision, that the Chief submit the decision to the City Manager. If 
the Director does not make the request, the Chief’s decision becomes 
final. 

3. City Manager’s final decision. Within 25 days of receiving the submittal 
from the Chief, the City Manager or their designee shall submit a final 
determination, with a written explanation, to the Director, the Board, 
and the Chief. 

(Art. XVIII, Sec. 125(18)(k).) 

4. Extension of time. The deadlines in this Section II.L may be extended 
as provided under Section II.M.2. (Art. XVIII, Sec. 125(18)(m).) 

M. Time limits; extensions. 
1. Overall limit. The time limit for investigations and notification of 

discipline is 240 days from the date of the City’s discovery of alleged 
misconduct, unless a Government Code section 3304(d) exception 
applies. (Art. XVIII, Sec.(125)(18)(d).) 

2. Other time limits. The deadlines for the Director to complete an 
investigation, present investigative findings to the Board, submit 
findings and recommendations to the Chief of Police, or request that 
the Chief submit a tentative decision to the City Manager; as well as 
deadlines for the Chief to act on findings and recommendations from 
the Director or Hearing Panel, and for the City Manager or their 
designee to make a final decision, are advisory, and may be adjusted 
by the Director after consulting with the City Manager and Chief, to 
ensure that all investigations and notifications are completed within 240 
days. The timeline for completing an investigation shall not be extended 
beyond 195 days. (Art. XVIII, Sec.125(18)(m).) 
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III. CONTESTING FINDINGS OF DECISION WHEN COMPLAINT FILED WITH 
THE POLICE DEPARTMENT. 

A. Application 
1. This Section III applies to complaints that a member of the public files 

with the Police Department only. 

B. Procedure 
1. When the Internal Affairs division of the Police Department has 

completed its investigation of a complaint, the Chief of Police shall 
issue a letter of disposition to the subject officer and the Director. The 
Chief shall also issue a letter of disposition to the complainant that 
complies with the Penal Code. (Art. XVIII, Sec. 125(19)(d).) 

2. If a finding is “not sustained,” “unfounded,” or “exonerated,” the 
complainant has 20 days from the date notice is sent (by mail or other 
reasonable means that the complainant agrees to), to contest the 
Chief’s determination to the Director. (Art. XVIII, Sec. 125(19)(e).) The 
Director, if appropriate, may request to review all files, transcripts, and 
records related to the complaint. (Art. XVIII, Sec. 125(19)(e)(1).) 

3. Within 15 days of receiving an objection from a complainant or a notice 
from the Chief that a complainant has objected, the Director, in their 
discretion, may notify the complainant that either: 

a. The objection is accepted and the Board will convene a Review 
Panel to conduct a review based on the investigative record 
provided by the Department; or 

b. The objection is dismissed. In such cases, the Director must notify 
the Board of such dismissal in writing within 30 days of notifying the 
complainant of the dismissal. 

(Art. XVIII, Sec. 125(19)(e)(1); Review Panel added.) 
 

4. If the Director decides that the Board will conduct a review, ODPA staff 
shall secure a Review Panel of three Board members to conduct a 
review of the investigative record at a closed session meeting. 

a. At the meeting, only Review Panel members and ODPA staff will be 
present. A Duty Command Officer may be present. 

b. The Review Panel shall evaluate the investigative record to 
determine whether the complainant’s objection has merit, either 
because the Department failed to proceed in a manner required by 
state and federal law, or because the Chief’s decision is not 
supported by the evidence in the record. 

c. All action of the Review Panel must be by majority vote. 
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(NEW. Details not in Charter and no counterpart in PRC procedures.) 

5. The Review Panel must, within 45 days of the date the Director accepts 
an objection: 

a. Dismiss the complainant’s objection; or 

b. Issue a report agreeing with the Chief’s determination; or 

c. Issue a report disagreeing with the Chief’s determination if the 
Review Panel finds that: 1) the Department failed to proceed in a 
manner required by state and federal law; or 2) the Chief’s decision 
is not supported by the evidence in the record. The Director shall 
submit this report to the Chief and the City Manager. 

(Art. XVIII, Secs. 125(19)(f), 125(19)(g).) 

6. Within 15 days of receiving a Review Panel’s recommendation 
disagreeing with the Chief, the Chief may prepare a report for the City 
Manager addressing any concerns or objections. (Art. XVIII, Sec. 
125(19)(g).) 

7. Within 25 days of receiving the Chief’s report, the City Manager or their 
designee shall consider the reports of both the Board and the Chief, 
and send a final determination with a written explanation to the 
Director, the Board, and the Chief. (Art. XVIII, Sec. 125(19)(g).) 

8. The deadlines in this Section III are advisory, and may be adjusted by 
mutual agreement between the City Manager, the Director, and the 
Chief, to ensure that all investigations are completed such that the time 
limit for investigations and notification of discipline occurs within 240 
days, and investigation of all complaints filed with the Police 
Department are completed within 120 days of the City’s discovery of 
alleged misconduct, unless a Government Code section 3304(d) 
exception applies. (Art. XVIII, Sec. 125(19)(i).) 

IV. INFORMAL COMPLAINTS 

A. An informal complaint is a communication from a member of the public, not 
on a complaint form, that identifies an officer or officers by name, badge 
number, or other identifying features, and alleges any act of misconduct 
pertaining to the manner in which the officer performs their duties. Such 
complaints shall be treated confidentially. 

B. ODPA staff shall contact the complainant to explain the policy complaint 
and formal individual complaint processes. 

C. Informal complaints will be agendized for a closed session at the next 
regular Board meeting and distributed to the Board in closed session, with 
notice to the named officer(s). 
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D. The Board shall consider the informal complaint and recommend what 
additional action, if any, the Director of Police Accountability should take. 

(Adopted by the PRC Jan. 8, 2020.) 

V. AVAILABILITY AND AMENDMENT OF REGULATIONS 

A. These Interim Regulations shall be posted on the website of the Office of 
the Director of Police Accountability, and ODPA staff shall furnish them to 
any person requesting a copy.  

B. Amendments to these Interim Regulations require a majority vote of the 
Board and ratification by the City Council. 

(PRC Reg. Sec. IX, modified.) 
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ACTION CALENDAR
October 12, 2021

(Continued from September 28, 2021)

To: Honorable Mayor and Members of the City Council

From: Police Accountability Board and
Office of the Director of Police Accountability

Submitted by: Katherine J. Lee, Interim Director of Police Accountability

Subject: Approval of Interim Regulations for the Police Accountability Board and Office 
of the Director of Police Accountability for Handling Complaints Against 
Sworn Officers of the Police Department

RECOMMENDATION
Approve Interim Regulations to be used by the Police Accountability Board and Director 
of Police Accountability for Handling Complaints Against Sworn Officers of the Police 
Department under City Charter Article XVIII, Section 125 (Measure II). The City Council 
is asked to choose between the Board’s modified proposal, conditioned upon City 
Attorney approval, or the Interim Director’s preferred version.

SUMMARY
Ballot Measure II, passed in November 2020, amended the City Charter to establish a 
Police Accountability Board (Board) and Director of Police Accountability (Director) to 
perform civilian oversight of the Berkeley Police Department. (Measure II was codified 
as City Charter Article XVIII, Section 125 [Attachment 1].) The Board and the Office of 
the Director of Police Accountability became operational in July 2021, and need 
procedures in place to receive and process complaints from members of the public 
alleging misconduct against Berkeley police officers. Because establishing a permanent 
set of policies and procedures will take several months, Interim Regulations are needed 
so that complaint processing may continue. Under Section 125(13)(c) of the City 
Charter, the City Council must ratify rules of conduct governing the Board’s conduct of 
business.

FISCAL IMPACTS OF RECOMMENDATION
None.

CURRENT SITUATION AND ITS EFFECTS
Several complaints alleging police misconduct have been filed with the Office of the 
Director of Police Accountability since it began operations on July 1, 2021. Despite the 
fact that no regulations have been adopted, the Berkeley Police Department and its 
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sworn members were cooperating with the Office of the Director in good faith in the 
handling of these complaints. The BPD has responded, and continues to respond, to 
requests for police reports and body-worn camera footage related to the incidents in 
question. However, DPA Investigator interviews of subject officers and witness officers 
have been suspended. 

To ensure that Interim Regulations were formalized as quickly as possible, the Interim 
Director agendized for the first meeting of the Police Accountability Board the 
establishment of a Regulations Subcommittee. The Subcommittee was formed, and had 
time to meet once to consider Interim Regulations proposed by the Interim Director. The 
Subcommittee modified the proposed draft in significant ways, however. The Board 
approved the Subcommittee’s proposal with a modification to one provision.

Subsequently, the City and the Berkeley Police Association began the meet-and-confer 
process as provided for under the Meyers-Milias-Brown Act for those matters that affect 
wages, hours, and other conditions of employment.

BACKGROUND

Overview

The purpose of the Charter amendment creating the Police Accountability Board and 
Director of Police Accountability is promote public trust through independent, objective, 
civilian oversight of the Berkeley Police Department, provide for community participation 
in setting and reviewing Police Department policies, practices, and procedures, and to 
provide a means for prompt, impartial and fair investigation of complaints brought by 
members of the public against sworn employees of the Berkeley Police Department. 
The Board replaced the Police Review Commission and created a new position, the 
Director of Police Accountability.

The Charter amendment language was the culmination of a lengthy meet-and-confer 
process between City staff and the Berkeley Police Association, who bargained in good 
faith over the impacts of the proposed Charter amendment.

Under the Charter amendment, the functions of the new Board and Director were to go 
into operation no later than January 1, 2022. Under Resolution No. 69,531-N.S., the 
City Council directed that the functions, duties, and responsibilities of the Board and 
Director be implemented by July 1, 2021, six months earlier than the timeline set forth in 
the Charter amendment. The Office of the Director of Police Accountability became 
operational on July 1, 2021, with Police Review Commission staff serving as interim 
staff of the new Office. The Mayor and City Councilmembers appointed Police 
Accountability Board members on June 1, 2021, and appointed the Interim Director on 
June 29, 2021. The Board held its first meeting on July 7, 2021.  

Interim Regulations Proposed by Interim Director of Police Accountability

Page 42 of 145PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



Approval of Interim Regulations for Handling Complaints ACTION CALENDAR
Against Sworn Officers of the Police Department October 12, 2021

Under Section 125(18)(a) of the Charter amendment, the Director and Board shall adopt 
regulations for handling complaints filed by any member of the public alleging 
misconduct by sworn employees of the Police Department. However, it will take time for 
the Board to develop permanent regulations due to their detailed nature. For this 
reason, the Interim Director developed proposed Interim Regulations so that the Office 
of the Director of Police Accountability could expeditiously commence investigations on 
complaints filed before a complete set of permanent regulations is finalized. [Attachment 
2, before redlines.]

The Interim Director’s proposal implements the new provisions and procedures put into 
place by the Charter amendment. Among the most significant are: 

 Timeframe. The time to complete investigations and notify a sworn officer of 
discipline is 240 days, instead of the previous 120-day limit.

 Standard of proof. The standard of proof applied in determining whether a sworn 
officer can be charged with committing misconduct is “preponderance of the 
evidence,” rather than the more stringent “clear and convincing evidence.”

 Findings and recommendations; hearings. For cases filed with the Office of the 
Director of Police Accountability, following an investigation, the Director will 
present to the Board investigative findings and, if warranted, disciplinary 
recommendations; in certain cases, a recommendation on the level of discipline 
will be made. The Board then decides whether to accept the Director’s 
recommendation or hold a confidential personnel hearing. The findings and 
recommendations of the Director or the Board are sent to the Chief of Police, 
who may agree or disagree. If the Chief disagrees, a process for the Director to 
request City Manager review follows.

 Review of Internal Affairs (IA) investigative record if complainant objects. For 
cases filed with the Berkeley Police Department and not the Office of the 
Director, a complainant may contest a finding other than a “sustained” finding on 
a misconduct allegation to the Director. The Director may dismiss the objection or 
convene a review panel of the Board to review IA’s investigative record. The 
Board may dismiss the case, agree with IA’s decision, or disagree with IA on 
certain grounds. If the Board disagrees with IA, the Chief may send a report to 
the City Manager, who will make a final decision.

As the Charter amendment does not address many of the details of the process for 
handling complaints from the public, the Interim Director recommends for the most part 
that many of the provisions of the former Police Review Commission’s Regulations be 
used, to the extent they are not inconsistent with the Charter amendment. The PRC 
Regulations are the product of periodic negotiations with the Berkeley Police 
Association over many years.
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Police Accountability Board Revisions

At its first meeting, the Police Accountability Board established a Regulations 
Subcommittee. This Subcommittee met on July 28, 2021, to consider the Interim 
Regulations proposed by the Interim Director. [Attachment 2. Redlines show Board’s 
changes to Interim Director’s proposal.] In addition to her proposed draft, the Interim 
Director submitted to the Subcommittee a memorandum with an overview of her work 
[Attachment 5] and a copy of the Police Review Commission Regulations, annotated for 
reference [Attachment 6]. The Subcommittee approved the recommended Interim 
Regulations in large part, but decided to enact three significant changes. The full Board, 
at its August 4, 2021 meeting, accepted the Subcommittee’s recommendations, except 
that it modified one of the changes. Other, minor changes were made for clarity, as 
were the Interim Director’s corrections to her own erroneous cross-references.

The Board’s major changes to the proposed Interim Regulations are as follows:

1. Expanding who may file a complaint. Formerly limited to “aggrieved parties” – 
those directly affected by alleged police misconduct, the Board proposes that 
eyewitnesses to alleged misconduct be allowed to file complaints. The Board 
further expanded their own ability to initiate an investigation, to do so upon a vote 
of five Board members. Previously the Board could initiate an investigation only 
in cases involving a death or if no complainant was available to file a complaint. 
(Interim Regs., Sections I.A.8 and II.A.2.)

2. Extending the filing deadline. The proposed Interim Regulations provide for a 90-
day time limitation for filing complaints and a late-filing period, for those who can 
show good cause for not filing earlier, for complaints filed between 91 and 180 
days. The Board instead proposes a 180-day filing period, with no provision for 
filing after that date. (Interim Regs., Section II.A.3.)

3. How testimony is taken at hearings. The procedures the Interim Director 
proposed adhere to the process used by the Police Review Commission. At 
hearings, the complainant must answer questions from the Board and the subject 
officer or their representative, but is then excused from the hearing. The 
complainant and their representative are not allowed to question the subject 
officer or even to be present while the subject officer testifies and is questioned 
by the Board. These provisions were enacted as a result of the Berkeley Police 
Association’s successful lawsuit against the City (Berkeley Police Association v. 
City of Berkeley (2008) 167 Cal.App.4th 385) that required the PRC’s 
investigative records and hearing process to comport with the Public Safety 
Officers Procedural Bill of Rights Act (“POBRA”) and confidentiality provisions of 
Penal Code section 832.5, 832.7, and 832.8. 
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The Board revised the Interim Director’s proposal to place the complainant and 
subject officers on equal footing with respect to asking questions and being 
present during the hearing. (Interim Regs., Section II.I.6.) However, the Board 
understands that the City Attorney’s opinion is needed regarding whether the 
Board’s proposal comports with state law and case law. The Interim Director has 
sought the City Attorney’s legal advice on this matter, which may be completed 
by the time Council is considering this item.

The Board voted unanimously at its August 4, 2021 meeting to recommend that the 
Council approve the Interim Regulations as shown on Attachment 3, with its 
recommendation of the changes in how testimony is taken conditioned on the City 
Attorney’s opinion that they are lawful. M/S/C (Calavita/Leftwich): Ayes – Calavita, 
Chang, Harris, Leftwich, Levine, Mizell, Moore, Owens, and Ramsey; Noes – None; 
Abstentions – None; Absent – None. The Board was prepared to modify the language 
regarding the taking of testimony at its September 8, 2021 meeting consistent with the 
City Attorney’s opinion, but the legal analysis was not yet final.

The Interim Director respectfully disagrees that the above three major changes should 
be approved at this time, and accepts all other modifications to the draft that were 
approved by the Board. The Interim Director’s proposed version is shown in Attachment 
4.

ENVIRONMENTAL SUSTAINABILITY AND CLIMATE IMPACTS
No environmental or climate impacts.

RATIONALE FOR RECOMMENDATIONS

Board’s rationale

Regarding expanding the group of people who may file, the Board points out that other 
civilian oversight agencies allow eyewitnesses to misconduct to file complaints. 
Additionally, this is a “best practice” according to the National Association for Civilian 
Oversight of Law Enforcement (NACOLE).

As for the timeline for filing complaints, the Board believes that 90 days is too short, and 
referenced a 180-day timeline typical in the federal system. The Board also believes 
that the current 91- to 180-day deadline for a “late-filed” complaint, which the Board may 
accept upon the complainant’s showing of good cause for filing late, is virtually a de 
facto 180-day deadline, save for the obligation to explain the reason for the lateness. 

Finally, with respect to complainants’ presence throughout the hearing and ability to 
question the subject officer, the Board feels strongly that maintaining the former Police 
Review Commission process is lopsided and unfair to complainants, and that state law 
and case law could be interpreted differently than they were in 2007 and 2008.
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Overall, the Board believes that, as a new body created with overwhelming support of 
Berkeley voters, it need not be beholden to the rules of the body it replaced, and should 
instead be responsive to the community’s desires without delay.

Interim Director’s rationale

The Interim Director does not disagree with the sentiment behind the three major 
changes proposed by the Board, and understands the eagerness to make the process 
more accessible and friendly to complainants. However, if any of the major changes are 
subject to meet-and-confer with the Berkeley Police Association, that will delay adoption 
of Interim Regulations, and could cause a delay or temporary suspension of 
investigations of pending and future complaints filed with the Office of the Director.

ALTERNATIVE ACTIONS CONSIDERED
Two alternatives are being presented for Council’s consideration.

CONTACT PERSON
Katherine J. Lee, Interim Director, Office of the Director of Police Accountability
(510) 981-4950

Attachments: 
1: City Charter, Article XVIII, Section 125
2: Proposed Interim Regulations, redlined
3: Proposed Interim Regulations, clean, Board version
4. Proposed Interim Regulations, clean, Interim Director version
5: July 20, 2021 Memorandum from Interim Director Lee to Police Accountability Board 
Regulations Subcommittee, Lt. Dan Montgomery (BPD), and Sgt. Scott Castle (BPA) 
regarding Draft Interim Regulations
6: Annotated PRC Regulations, dated April 4, 2018.
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CHARTER OF THE CITY OF BERKELEY 

Section 125, Article XVIII 
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ARTICLE XVIII 
POLICE ACCOUNTABILITY BOARD AND DIRECTOR OF POLICE 

ACCOUNTABILITY 

Section 125. Police Accountability Board and Director of Police Accountability 

(1) Establishment and purpose.
A Police Accountability Board is hereby established in the City of Berkeley.

The purpose of the Police Accountability Board is to promote public trust through 
independent, objective, civilian oversight of the Berkeley Police Department, provide 
community participation in setting and reviewing Police Department policies, practices, 
and procedures, and to provide a means for prompt, impartial and fair investigation of 
complaints brought by members of the public against sworn employees of the Berkeley 
Police Department. 

The Office of the Director of Police Accountability is hereby established. The 
purpose of the Director of Police Accountability is to investigate complaints filed against 
sworn employees of the Berkeley Police Department, to reach an independent finding as 
to the facts and recommend corrective action where warranted. The Director of Police 
Accountability may also serve as the Secretary to the Police Accountability Board and 
assist the Board in carrying out the duties prescribed herein. 

(2) Definitions.
The following definitions apply to this Article:

(a) "Commissioners' Manual" refers to the most current manual adopted by the
City Council that consists of the policies and procedures regarding the service of board 
members and commissioners, board and commission procedures, and conduct of 
meetings. 

(b) "Complainant" shall refer to a member of the public that files a complaint
with either the Director of Police Accountability, Police Accountability Board, or the Police 
Department. 

(c) "Director of Police Accountability" or "DPA" refers to an individual fulfilling
the police oversight role established pursuant to section 1 of this Article. 

(d) "Effective Date" shall be the date that the Secretary of State accepts and
files this Article. 

(e) "Police Accountability Board" or "Board" refers to the Police Accountability
Board established in Section 1 of this Article, which shall be the successor agency to the 
Berkeley Police Review Commission in accordance with Section 27. 

1 

ATTACHMENT 1
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Approved by Police Accountability Board 
August 4, 2021 

Police Accountability Board 
Office of the Director of Police Accountability 

Interim Regulations for Handling Complaints Against Sworn Officers of the 
Police Department under City Charter Article XVIII, Section 125 (Measure II) 

Preamble 
These interim regulations for handling complaints against sworn members of the 
Berkeley Police Department are issued in accordance with an amendment to the 
Charter of the City of Berkeley adding Article XVIII, Section 125, approved by the 
voters of the City as Measure II on November 3, 2020. Measure II establishes a 
Police Accountability Board (Board) and a Director of Police Accountability 
(Director), and is intended to promote public trust by providing for prompt, impartial 
and fair investigations of complaints by members of the public against sworn 
employees of the Berkeley Police Department. The Board and Director replace the 
Police Review Commission (PRC), established by Ordinance No. 4,644-N.S. 

Under Resolution No. 69,531 N.S., the City Council directed that the core 
functions of the Board and Director be implemented by July 1, 2021. Under Article 
XVIII, Section 125(13)(c) of the City Charter, the Board must establish rules of 
procedure governing the conduct of its business, which are subject to ratification 
by the City Council. In order for the Director to accept and investigate complaints 
filed against sworn members of the Police Department beginning July 1, 2021, 
interim regulations are needed until such time as the Board adopts permanent 
regulations and the Council ratifies them. 

These interim regulations reflect the procedures for handling complaints against 
police officers as set forth in Measure II as well as the provisions of the PRC 
Regulations for Handling Complaints Against Members of the Police Department 
(effective April 4, 2018) that are not in conflict with Measure II. They shall apply to 
all complaints that were pending with the PRC as of July 1, 2021, and all 
complaints filed with the Office of the Director of Police Accountability on and after 
July 1, 2021. Applicability of permanent regulations to these pending cases will be 
determined later. 

I. GENERAL PROVISIONS

A. Definitions
The following definitions shall apply in these interim regulations:

1. Administrative Closure: Closure of a complaint before a confidential
personnel hearing is held.

2. Aggrieved Party: Any person directly affected by the alleged police
misconduct.

3. Allegation: An assertion of specific police misconduct.

ATTACHMENT 2
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4. Board Member: A member of the Police Accountability Board appointed 
by the City Council. 

5. Chief; Police Chief: Chief of the Berkeley Police Department. 

6. City’s discovery of alleged misconduct: The City’s discovery by a 
person authorized to initiate an investigation of an alleged act, 
omission, or other misconduct. 

7. Complaint: A declaration that alleges misconduct by a sworn employee 
of the Berkeley Police Department. 

8. Complainant: An aggrieved party A member of the public who files a 
complaint with the Office of the Director of Police Accountability. 

9. Days: Means calendar days unless otherwise specified. 

10. Director of Police Accountability (Director): The individual appointed by 
the City Council to investigate complaints and carry out the operations 
of the Police Accountability Board and the Office of the Director of 
Police Accountability (ODPA). 

11. Duty Command Officer (DCO): A sworn employee of the Berkeley 
Police Department designated by the Chief of Police to appear at a 
hearing or review proceeding to answer questions clarifying BPD 
policy. 

12. Hearing Panel: Three Board members impaneled to conduct a 
confidential personnel hearing. 

13. Investigator: Employee of the Office of Director of Police Accountability 
whose primary role is to investigate complaints filed with the ODPA. 

14. Mediation: A process of attempting to reach a mutually agreeable 
resolution, facilitated by a trained, neutral third party. 

15. Police Accountability Board (Board): The body established by City 
Charter Article XVIII, Section 125. 

16. Review Panel: Three Board members impaneled to conduct a review of 
a BPD investigative record. 

17. Subject Officer: A sworn employee of the Berkeley Police Department 
against whom a complaint is filed. 

18. Witness Officer: A sworn employee of the Berkeley Police Department 
who has personal knowledge of events described in a complaint, but is 
not a subject officer. 

(PRC Reg. Sec. II.B., modified.)

B. Confidentiality 
1. Importance. In their capacity as Board members, each Board member 

will have access to confidential data or information related to Berkeley 
Police Department personnel. ODPA staff will likewise have access to 
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such confidential information. It is vitally important to the integrity of the 
complaint process under Measure II that all parties involved understand 
and adhere to the confidentiality of the process, and do all in their 
power to protect the privacy rights of Berkeley Police Department 
employees as required by law. (PRC Reg. Preamble.) 

2. Duty. Board members, ODPA staff, and their agents and 
representatives shall protect and maintain the confidentiality of any 
records and information they receive consistent with state or federal 
law governing such records or information. (Art. XVIII, Sec. 125(20)(b).) 
In particular, such persons shall not violate the rights of sworn officers 
to confidentiality of personnel file information under Penal Code secs. 
832.7, 832.8 (3(d)), and state law. Confidential information may be 
provided through witness testimony or through electronic or hard-copy 
transmission, and the obligation to maintain confidentiality applies, 
regardless of how the information is communicated. (PRC Reg. Sec. 
IV.A.) 

3. Closed hearings; effect on public records. All confidential personnel 
hearings and closed session meetings relating to the investigation of 
complaints against sworn officers will be closed to the public. Records 
of these investigations are confidential and will not be disclosed to 
members of the public. However, any public records included in, or 
attached to, investigative reports shall remain public records. (PRC 
Reg. Sec. 1.A.) 

4. Handling confidential information. For any proceeding in which hard 
copies of confidential information are distributed to Board members, 
each Board member shall return all confidential material to ODPA staff 
at the close of the proceedings, or as soon thereafter as practicable. 
(PRC Reg. Sec. IV.B.2.) For any proceeding in which electronic copies 
of confidential information are distributed to Board members, each 
Board member shall delete all confidential information as soon as the 
information is no longer needed, and promptly inform ODPA staff that 
they have done so. (NEW) 

5. Effect of violation. A Board member who violates confidentiality before 
or during a confidential personnel hearing shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
confidentiality for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of those 
present. Such adverse action may include: notice of the violation to the 
Board member’s nominating Councilmember or to the City Council, or a 
prohibition from participating in future confidential personnel hearings 
for the remainder of the Board member’s term. (PRC Reg. VI.D.3.)  
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II. COMPLAINTS FILED WITH THE OFFICE OF THE DIRECTOR OF POLICE 
ACCOUNTABILITY 

A. Initiating a complaint 
1. Complaint form. A complaint alleging misconduct by one or more sworn 

officers of the Berkeley Police Department must be filed on a form 
provided by the Office of the Director of Police Accountability. (Art. 
XVIII, Sec. 125(18)(a)(1); PRC Reg. Secs. I.B.7, II.A.1.) Complaint 
packets must include information about the difference between 
mediation and an investigation; language advising a complainant who 
is the subject of, or has commenced, litigation relating to the incident 
that gave rise to the complaint to consult an attorney before filing a 
complaint; and conclude with the following: “I hereby certify that, to the 
best of my knowledge, the statements made herein are true. I also 
understand that my oral testimony before the Board shall be given 
under oath.” Complaints shall be signed by the complainant, except for 
complaints initiated by the Board. (PRC Reg. Sec. II.A.1.) 

2. Who may file. Only an “aAggrieved party”ies, as well as eyewitnesses 
to alleged police misconduct, may file a complaint, except that if no 
complainant is available to initiate a complaint, and in any case 
involving a death, 5 Board members may vote to authorize an 
investigation or take other such action they deem appropriate. 
Complaints may also be initiated by the Board upon a vote of five 
Board members to authorize an investigation. (PRC Reg. Secs. I.B.2., 
II. A.3.) 

3. Filing period. A complaint must be filed within 18090 days of the 
alleged misconduct, except that the 18090 days shall be tolled if: 

a) the complainant is incapacitated or otherwise prevented from filing 
a complaint; or 

b) the complainant is the subject of a criminal proceeding related to 
the subject matter of the complaint, in which case the time for the 
complainant to file is tolled until the criminal matter has been 
adjudicated or dismissed. 

(PRC Reg. Sec. II.A.2.) 

4. Late-filed complaints. Complaints filed between 91 and 180 days of the 
alleged misconduct must be reviewed by the Police Accountability 
Board in a closed session meeting. Six Board members must find good 
cause for the late filing, by clear and convincing evidence, to accept the 
complaint. A complaint filed after 180 days after the alleged misconduct 
will not be accepted. (PRC Reg. Sec. II.A.2.a) 

5.4. Sufficiency of complaint. Complaints must allege facts that, if true, 
would establish that misconduct occurred. Complaints that do not 
allege prima facie misconduct, or are frivolous or retaliatory, shall be 
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submitted by the Director to the Board for administrative closure at the 
next regular meeting that allows the complainant to be provided at least 
5 days’ notice. If a majority of Board members agree, the case will be 
closed; if the Board rejects the Director’s recommendation, the Notice 
of Complaint and Allegations must be issued within 10 days, unless the 
complainant has elected mediation. This section does not apply to 
complaints initiated by the Board under Section II.A.2. (PRC Reg. Sec. 
II.A.4.a.) 

6.5. Right to representation. Complainants and subject officers have the 
right to consult with, and be represented by, an attorney or other 
representative, but a representative is not required. If the ODPA is 
notified that a complainant or subject officer is represented, then the 
ODPA shall thereafter send copies of any materials or notices provided 
to the complainant or subject officer(s) to their representatives. (PRC 
Reg. Sec. II.A.5.) 

B. Mediation 
1. Election 

a. ODPA staff shall provide every complainant with information about 
the option to select mediation, and make every effort to ensure 
complainants understand this option. The complainant may elect to 
enter into mediation up until they are notified that the Director has 
submitted findings and recommendations as set forth in Section II. 
G.1 below.  

b. If the complainant elects mediation, ODPA staff shall notify the 
subject officer within 7 days that the complainant has opted for 
mediation, and include a copy of the complaint if not previously 
provided. This notice shall also inform the subject officer of their 
right to agree to or reject mediation within 10 days. 

c. A subject officer who agrees to mediation must agree to toll the 
City's 240-day disciplinary deadline if the officer later withdraws 
from mediation before mediation session begins. 

d. Once both parties agree to mediation, the complainant no longer 
has the option to have their complaint investigated and to proceed 
to a confidential personnel hearing, unless the subject officer 
withdraws from mediation. 

2. Completion 

After receiving notice from the mediator that a mediation has concluded, 
ODPA staff shall close the case and inform the Board. 

 (Art. XVIII, Sec. 125(18)(a)(2); PRC Reg. Sec. II.B., modified)

C. Complaint investigation 
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1. Time for completion. Complaint investigations must begin immediately, 
proceed expeditiously, and be completed within 120 days of the City’s 
discovery of the alleged misconduct, unless a Government Code sec. 
3304(d) applies (Art. XVIII, Sec. 125(18)(e)), except: 

a. If the complainant or subject officer is the subject of criminal 
proceedings related to the complaint, the ODPA shall not 
commence an investigation until the criminal matter is adjudicated 
or dismissed. All time limits for processing the complaint shall be 
tolled during the pendency of the proceedings. As soon as 
practicable after the filing of a complaint, the ODPA shall contact the 
District Attorney’s Office to determine the status and anticipated 
resolution of the criminal proceeding (PRC Reg. Sec. III.C.3.). 

b. A longer time period for the investigation, not to exceed 195 days, 
may be agreed upon as provided under Section II.O. 

2. Transmittal of complaint. Complaints accepted by the Director shall be 
sent by hard copy or electronically to the Chief of Police, BPD Internal 
Affairs, Board members, and each sworn officer against whom the 
complaint is filed. (Art. XVIII, Sec. 125(18)(g).)  

3. Notice of Complaint and Allegations. Within 28 days of a complaint 
filing or the acceptance of a late-filed complaint, the ODPA shall 
prepare and send a Notice of Complaint and Allegations by hard copy 
or electronically to the complainant, the Chief of Police or BPD Internal 
Affairs, and each identified subject officer. The Notice of Complaint and 
Allegations need not be sent if the complaint requests mediation, or the 
Director recommends administrative closure. (PRC Reg. Sec. III.B.1, 
modified.) 

4. Sworn officers’ schedules. The Chief of Police or their designee shall 
provide ODPA staff with the schedules of all sworn employees of the 
Police Department. (PRC Reg. Sec. VII.A.1.) 

5. Nature of investigation. The investigation shall consist of conducting 
recorded interviews with the complainant, subject officers, witness 
officers, and civilian witnesses; and collecting relevant documentary 
evidence, including, but not limited to, photographic, audio, and video 
evidence. (PRC Reg. Sec. III.C.1.) 

6. Production, subpoena, and preservation of records. The Berkeley 
Police Department and all other City departments must produce 
records and information requested by the Office of the Director of 
Police Accountability and Board in connection with investigations, 
without redaction or limitation, unless required by state or federal law. 
(Art. XVIII, Sec. 125(20)(a).)  

a. The Director may issue subpoenas to compel the production of 
books, papers, and documents as needed to carry out their duties 
and functions. (Art. XVIII, Sec. 125(20)(c).) 
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b. Whenever a PRC investigation is tolled, the Chief of Police shall take 
appropriate steps to assure preservation of the following items of 
evidence: 

I. The original Communications Center tapes relevant to the 
complaint. 

II. All police reports, records, and documentation, including body-
worn camera video. 

III. Names, addresses, telephone numbers, and statements of all 
witnesses. (PRC Reg. Sec. II.E.2.) 

7. Interview notices. Subject officers and witness officers must appear for 
interviews related to complaints. (Art. XVIII, Sec. 125(20)(c); PRC Reg. 
Exhibit A.) ODPA staff shall notify subject and witness officers at least 9 
days before a scheduled interview date by hard copy or, when feasible, 
email. An officer who is unavailable for an interview shall contact the 
Director or the Investigator immediately to state the reason for their 
unavailability. (PRC Reg. Sec. III.D.2.) 

8. Conduct of interviews, exercise of Constitutional rights. Interviews 
should be conducted such that they produce a minimum of 
inconvenience and embarrassment to all parties. Subject and witness 
officer interviews shall be conducted in compliance with the Public 
Safety Officers’ Procedural Bill of Rights Act1 (“POBRA”). When 
possible, ODPA staff shall avoid contacting BPD employees at home, 
and avoid contacting others at their place of employment. (PRC Reg. 
Sec. III.D.1.) While all officers have a right to invoke the Fifth 
Amendment, they also have a duty to answer questions before the 
ODPA regarding conduct and observations that arise in the course of 
their employment, and are subject to discipline for failure to respond. 
The exercise of any constitutional rights shall not be considered by the 
Board in its disposition of a complaint (PRC Reg. Sec. III.D.3.)

D. Pre-hearing complaint disposition. 
1. Administrative Closure 

a. Grounds 
The grounds upon which a complaint may be administratively closed 
include but are not limited to the following: 

i. Complaint does not allege prima facie misconduct or is 
frivolous or retaliatory. 

ii. Request for closure by complainant. 

                                            
1   Government Code Sec. 3300 et seq. 
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iii. Unavailability of complainant where staff has attempted at least 
3 telephone, electronic mail and/or regular mail contacts.  
Attempts to reach the complainant by telephone and/or mail 
shall be documented in the recommendation for Administrative 
Closure. 

iv. Mootness of the complaint including but not limited to 
situations where the subject officer’s employment has been 
terminated or where the complaint has been resolved by other 
means. 

v. Failure of the complainant to cooperate, including but not 
limited to: refusal to submit to an interview, to make available 
essential evidence, to attend a hearing, and similar action or 
inaction by a complainant that compromises the integrity of the 
investigation or has a significant prejudicial effect. 

vi. Failure of ODPA staff to timely complete its investigation, as 
set forth in Section II.C.1. 

b. Procedure 

A complaint may be administratively closed by a majority vote of 
Board members during closed session at a regularly scheduled 
meeting. The complainant shall be notified of the opportunity to 
address the Board during the meeting no later than 7 days before the 
meeting. Cases closed pursuant to this section shall be deemed 
“administratively closed” and the complainant, the subject officer, 
and the Chief of Police shall be notified by mail.  

c. Effect of Administrative Closure 

Administrative Closure does not constitute a judgment on the merits 
of the complaint.  

(PRC Reg. Sec. V.A.) 

2. No Contest Response 

A subject officer who accepts the allegations of the complaint as 
substantially true may enter a written response of “no contest” at any 
time before the Director submits their findings and recommendations to 
the Board under Section II.G.1. If the subject officer sends a “no contest” 
response, the Director shall so notify the Board when findings and 
recommendations are sent to them. (PRC Reg. Sec. V.B., modified)

E. Initial submission and consideration of investigative findings and 
recommendations. 
1. Time to submit. Within 60 days of completing an investigation, the 

Director must submit and present investigative findings and 
recommendations to the Board in a closed session and convene a 
confidential personnel hearing if the Board requests it. (Art. XVIII, Sec. 
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125(18)(i).) This deadline may be extended as provided under Section 
II.O. 

2. Standard of proof. In determining whether a sworn officer has 
committed misconduct, the standard is “preponderance of the 
evidence.” (Art. XVIII, Sec. 125(18)(c).) 

3. Categories of Findings 

a. If the evidence shows that the alleged act did not occur, the finding 
shall be "Unfounded.” 

b. If the evidence fails to support the allegations, but the allegations 
cannot be shown as false, the finding shall be “Not Sustained.” 

c. If the evidence shows that the alleged act did occur, but was lawful, 
justified, and proper, the finding shall be “Exonerated.” 

d. If the evidence shows that the alleged act did occur and the action 
was not justified, the finding shall be "Sustained." 

(PRC Regs., Sec. VIII.B.) 

4. Recommendation of discipline and level of discipline. If the Director 
recommends a “sustained” finding on any allegation of misconduct, a 
recommendation of whether discipline is warranted must also be 
included. For those cases where an allegation of misconduct, if 
sustained, would involve any of the classes of conduct described in 
Penal Code 832.7, as enacted pursuant to Senate Bill 1421, the 
Director must include a recommendation regarding the level of 
discipline. (Art. XVIII, Sec. 125(18)(i).) 

5. Board decision. Upon reviewing the Director’s investigative findings, the 
Board must then decide whether to hold a confidential personnel 
hearing. 

a. If the Board agrees with the Director on all findings and 
recommendations, (i.e., no need for hearing), the Director shall send 
the findings and recommendations to the Chief of Police. The 
findings and recommendations must be sent within 195 days of the 
City’s discovery of alleged misconduct, except if extended as 
provided under Section II.OM.2. 

b. If the Board decides that further fact-finding is needed, the Board 
may vote to hold a confidential personnel hearing. 

(Art. XVIII, Sec. 125(18)(i).)

F. Scheduling a hearing, assigning Hearing Panel members, distributing 
hearing packet. 
1. Time. If the Board decides to move forward with a confidential 

personnel hearing, it must be held within 60 days of the date the ODPA 
has completed its investigation. (Art. XVIII, Sec. 125(18)(i).) 

Page 73 of 145PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



  PAB Approved Aug. 4, 2021 

Section II.F. 

p. 10 of 20 

 

2. Scheduling hearing. ODPA staff shall determine the availability of 
subject officers before setting a hearing date and time. Hearings are 
not to be scheduled on an officer’s day off or during vacation or other 
leave, unless two or more subject officers on same complaint do not 
share a common day on duty. (PRC Reg. Sec. VII.A.1.) 

3. Hearing Panel. ODPA staff shall secure a Hearing Panel to conduct the 
confidential personnel hearing. A Hearing Panel shall consist of three 
Board members, except that in death cases and any cases in which six 
Board members vote to sit as a whole, the entire Board, with a 
minimum of six Board members, will constitute the Hearing Panel. 
(PRC Reg. Sec. VI.A.) 

4. Obligation to serve; unavailability. Board members must serve on 
roughly an equal number of Hearing Panels each year. (PRC Reg. Sec. 
VI.B.1.) If a Hearing Panel member becomes unavailable, they shall be 
replaced by another Board member, and notice of substitution shall 
issue as soon as possible. If substituted within 7 days of a hearing, the 
subject officer retains the right to challenge the Board member for 
cause. The notice of challenge of a substituted Board member must be 
made at least 3 business days before convening the hearing and 
constitutes good cause for continuing the hearing. (PRC Reg. Sec. 
VI.B.2.) 

5. Effect of continuance. If a hearing is rescheduled due to unavailability 
of the complainant, a subject officer, or either party’s attorney, another 
Hearing Panel may be assigned. However, the Hearing Panel 
composition shall not change after the hearing has been convened. 
(PRC Reg. Sec. VI.B.3) 

6. Notice of hearing. The ODPA must issue a written hearing notice at 
least 14 days before the hearing to all parties, witnesses, 
representatives, Hearing Panel members, and the Police Chief. This 
notice must include the time, date, and location of the hearing, and the 
composition of the Hearing Panel. (PRC Reg. Sec. VII. A.2) 

7. Hearing Packet. The ODPA shall provide the Hearing Panel with a 
Hearing Packet, which shall contain the Director’s findings and 
recommendations, and all evidence and documentation obtained or 
produced during the investigation (Art. XVIII, Sec. 125(18)(i)), at least 
14 days before the hearing date. The Hearing Packet shall also be sent 
to the subject officer(s), any representatives, the Duty Command 
Officer, and the Police Chief. The complainant shall receive a Hearing 
Packet without documents containing confidential investigatory 
materials or findings and recommendations. Witness officers and 
civilian witnesses shall receive a copy of only their interview transcript. 
(PRC Reg. Sec. VII.B., modified.)
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G. Board member impartiality; recusals; challenges 
1. Conduct. 

a. Board members shall maintain basic standards of fair play and 
impartiality, and avoid bias and the appearance of bias. In 
confidential personnel hearings, they shall hear all viewpoints. (Art. 
XVIII, Sec. 125(8)(b).)  

b. No member of a Hearing Panel shall publicly state an opinion 
regarding policies directly related to the subject matter of a pending 
complaint; publicly comment on any of the facts or analysis of a 
pending complaint; or pledge or promise to vote in any particular 
manner in a pending complaint. (PRC Reg. Sec. VI.D.2.)  

c. A Board member who violates Section G.1.b above, before or 
during a confidential personnel hearing, shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
that Section for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of 
those present. Such adverse action may include: notice of the 
violation to the Board member’s nominating Councilmember or to 
the City Council, or a prohibition from participating in future 
confidential personnel hearings for the remainder of the Board 
member’s term. (PRC Reg. VI.D.3.)  

2. Recusal; disclosure of ex parte contacts. Board members recused for a 
conflict of interest must do so immediately when an item is taken up. 
Board members shall verbally disclose all ex parte contacts concerning 
the subject of the hearing and shall submit a written report of such 
contacts before the hearing begins. Ex parte contacts include any 
contact between a Board member and any party involved in the 
complaint before the public hearing. (Art. XVIII, Sec. 125(8)(b)(2).) 

3. Challenges to Hearing Panel member 
a. Basis for Challenge. A Board member who has a personal interest, 

or the appearance thereof, in the outcome of a hearing shall not sit 
on the Board.  Personal interest in the outcome of a hearing does not 
include political or social attitudes or beliefs. Examples of personal 
bias include, but are not limited to: 

i. a familial relationship or close friendship with the complainant or 
subject officer; 

ii. witnessing events material to the inquiry; 

iii. a financial interest in the outcome of the inquiry; 

iv. a bias for or against the complainant or subject officer. 
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b. Procedure 

i. No later than 7 days of the date of mailing of the Hearing 
Packet, which includes the names of the Board members 
constituting the Hearing Panel, the complainant or the subject 
officer(s) may file a written challenge for cause to any Board 
member.  Such challenge must specify the nature of the conflict 
of interest. 

ii. The Director shall contact the challenged Board member as 
soon as possible after receipt of the challenge. 

iii. If the Board member agrees to recuse themself, the Director 
shall ask another Board member to serve. 

iv. If the Board member disagrees that the challenge is for good 
cause, they shall state their reasons in writing, and the Director 
shall make this determination. If the Director finds good cause 
for the challenge, the Director shall inform the challenged Board 
member and ask another to serve. 

v. If the Director rejects a challenge to a Board member and the 
Board member serves, the written challenge and the Board 
member's written response shall be made part of the hearing 
record. 

c. Replacement of Board member. Any Board member who is unable to 
serve for any reason shall be replaced by another Board member, 
except in cases involving a death. 

(PRC Reg. Sec. VI.C., modified.) 

H. Continuance requests; other pre-hearing motions 
1. Pre-hearing continuance requests. Requests to continue a hearing 

must be made to the Director as soon as the cause for continuance 
arises. The Director may grant the request only for good cause. Factors 
in determining good cause include: reason for request, timeliness, 
prejudice to the other party, filing date of complaint, and previous 
continuance requests. A request for a continuance made within 3 
business days of the hearing date shall not be granted unless the 
requester cannot attend due to a personal emergency or can 
demonstrate substantial prejudice if denied. A continuance granted at a 
subject officer’s request shall toll any disciplinary time period under the 
Memorandum of Understanding between the City of Berkeley and the 
Berkeley Police Association and the 60-day time limitation under Article 
XVIII, Section 125(18)(i). (PRC Reg. Sec. VII.C.4., modified) 

2. Newly Discovered Evidence or Witnesses. The complainant and 
subject officer shall provide any newly discovered evidence or 
witnesses’ names to the ODPA staff no later than 14 days before the 
scheduled hearing date, with an explanation as to why the evidence or 
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witnesses could not have been discovered earlier and its significance.  
ODPA staff shall inform the Hearing Panel of the newly discovered 
evidence or witnesses as soon as possible. 

The Hearing Panel shall decide whether or not to allow the evidence or 
witnesses no later than 4 business days before the scheduled hearing 
date, and ODPA staff shall notify both the complainant and the subject 
officer of the Hearing Panel’s decision. (PRC Reg. Sec. VII.C.1.) 

3. Procedural issues. The complainant and subject officer shall raise any 
procedural issues by submitting them in writing to the Director at least 7 
days before the hearing date. Procedural issues can include, without 
limitation,: expiration of the 1-year limitation period under Government 
Code section 3304, or whether an officer should testify. (PRC Reg. 
Sec. VII.C.2.)

I. Hearing procedures 
1. Who may or must be present at hearing. Hearings are closed to the 

public. The Director and Investigator may be present during the entirety 
of the hearing. The Duty Command Officer may be present for all but 
the Board members’ deliberations. (PRC Reg. VII.D.1.) The 
complainant and the subject officer shall be present to answer 
questions from Board members, subject to state law. (Art. XVIII, Sec. 
125(18)(i).) An attorney or other representative for the complainant or 
the subject officer may participate in the hearing, but a representative is 
not required, and the complainant or subject officer is responsible for 
ensuring their representative’s presence at the hearing. (PRC Reg. 
VII.D.2.) 

2. Continuances. If good cause is shown, the Hearing Panel may continue 
the hearing due to the unanticipated unavailability of a witness or a 
representative. (PRC Reg. Sec. VII.D.3.) 

3. Party’s failure to appear. Absent good cause, if the complainant fails to 
appear within 30 minutes of the scheduled hearing time, the complaint 
will be dismissed. Absent good cause, if the subject officer fails to 
appear within 30 minutes of the scheduled hearing time, the hearing 
will proceed and the allegations may be sustained. (PRC Reg. Sec. 
VII.D.4.)  

4. Lack of full Hearing Panel. If two Hearing Panel members are present 
but a third fails to appear within 30 minutes of the scheduled hearing 
time, the hearing will be continued until a third Hearing Panel member 
is seated, unless all parties agree to proceed with two Hearing Panel 
members, in which case all findings must be unanimous. (PRC Reg. 
Sec. VII.D.5.) 

5. Chair of panel. The Hearing Panel shall select one member to serve as 
the Chairperson of the hearing. (PRC Reg. Sec. VI.A.) 
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6. Presentation of findings and recommendations. The Director shall, 
outside of the presence of the complainant, complainant’s 
representative, and witnesses, present the investigative findings and a 
recommendation of discipline, if any; and the level of discipline in 
appropriate cases. (Derived from Art. XVIII, Sec. 125(18)(i).)  

7.6. Taking testimony at the hearing.  

a. The complainant and any civilian witnesses will be called into the 
hearing room to testify separately; the subject officers and their 
representatives may be present during their testimony. The 
complainant or their representative may make a statement or rely 
on the interview statements. Questioning will then proceed as 
follows: a) The complainant or the complainant’s representative may 
ask questions; b) Board members may ask questions; bc) the 
subject officer or his or her representative may ask questions; cd) 
Board members may ask follow-up questions. After questioning is 
completed, the complainant or their representative will have up to 
15 minutes to provide a summary of their case and a closing 
statement. (PRC Reg. Sec. VII.D.7., modified)  

b. The complainant and their representative, and civilian witnesses will 
each be excused from the hearing room after their testimony or 
representation is completed. (PRC Reg. Sec. VII.D.8.)  

c. The subject officers and any witness officers will be called into the 
hearing room to testify separately. The complainant and their 
representative may be present during their testimony. Subject officer 
representatives may be present for all testimony. Each subject officer 
may make a statement or choose to rely on the interview statements. 
Questioning will then proceed as follows: 1. Subject officers’ 
representatives may ask questions. 2. Board members may ask 
questions. The officer may then be questioned by 2 Board members 
unless the officer waives this requirement. 3. Complainant or their 
representatives may ask questions. 4. Board members may ask 
follow up questions. Each subject officer will be questioned by their 
representative first, after which the officer may be questioned by 2 
Board members, unless the officer waives this requirement. After 
questioning is completed, each subject officer will have up to 15 
minutes to provide a summary of their case and a closing statement.  

d. The subject officers and witness officers will each be excused from 
the hearing room after their testimony is completed. (PRC Reg. Sec. 
VII.D.9.) All except Board members and staff will then be excused 
from the hearing room. 

8.7. Subpoenas. The Board may issue subpoenas to compel the 
production of books, papers, and documents as needed to carry out 
their duties and functions. (Art. XVIII, Sec. 125(20)(c).) 
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9.8. Maintaining order. No person at hearing shall become subject of 
undue harassment, personal attack, or invective. If the chairperson fails 
to maintain reasonable order, BPD employees may leave the hearing 
without prejudice. The burden shall be upon the BPD employee to 
establish to the City Manager’s satisfaction that their reason for leaving 
was sufficient. (PRC Reg. Sec. VII.D.10.) 

 

[Formatting issue. Unable to delete section break without causing additional formatting problems.]
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J. Evidence 
1. General. The hearing need not be conducted according to technical 

rules of evidence. Any relevant evidence shall be admitted if it is the 
sort of evidence on which reasonable persons are accustomed to rely 
in the conduct of serious affairs.  

2. Procedure. Evidence shall be taken in accordance with the following 
provisions: 

a. The complainant and subject officers shall have the right to testify 
and refer to any relevant evidence that has been entered into the 
record. If the complainant or subject officers do not testify on their 
own behalf, they may be called and examined as if under cross-
examination.;  

b. Oral evidence shall be taken only under oath. 

c. The Chairperson shall exclude irrelevant and unduly repetitious 
evidence. 

d. The Chairperson shall exclude unruly or disruptive persons from the 
hearing. 

e. The Chairperson will conduct the hearing subject to being overruled 
by a majority of the Hearing Panel members. Hearing Panel 
members shall be primarily responsible for obtaining testimony. 
ODPA staff will answer Board members’ questions on the evidence, 
points of law, and procedure. 

f. The City Attorney's opinion will be sought whenever the 
interpretation of a City Ordinance or the City Charter is contested 
and pivotal to the case, or when a case raises substantial legal 
issues of first impression. 

g. If the Hearing Panel needs additional evidence or an opinion from 
the City Attorney to reach its findings, it may continue the hearing to 
a future date. 

h. If either party requests that the hearing be continued to consider 
motions or points of law, any applicable BPD disciplinary time limit 
shall be tolled for the period of such continuance. 

3. Judicial disposition. Either party may present to the Hearing Panel 
evidence of the disposition of a related matter by any branch of the 
judiciary (including but not limited to superior court, traffic court, and 
small claims court), and the Hearing Panel shall accept those findings 
as true. 

(PRC Reg. Sec. VII.E.)
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K. Deliberation and Findings 
1. Deliberation. After the hearing has concluded, the Hearing Panel 

deliberates outside the presence of everyone except ODPA staff. The 
Hearing Panel shall not consider any information not received in the 
hearing packet or during the hearing. (PRC Reg. Sec. VIII.A.) 

2. Vote. The Hearing Panel shall affirm, modify, or reject the findings and 
recommendation of the Director of Police Accountability. (Art. XVIII, 
Sec. 125(18)(j).) All action of the Hearing Panel shall be by majority 
vote of those Board members present. (PRC Reg. Sec. VIII.B.)  

3. Transmittal of findings. The Hearing Panel’s decision must be 
submitted in writing to the Chief of Police within 15 days of the hearing 
(Art. XVIII, Sec. 125(18)(j)), unless extended as provided under Section 
II.OM.2. (Art. XVIII, Sec. 125(18)(m).) 

4. Content of findings. 

a. If the Hearing Panel agrees with the findings and recommendations 
of the Director, no explanation is required. 

b. If the Hearing Panel modifies or rejects a finding or recommendation 
of the Director, the Hearing Panel shall provide an explanation of its 
decision. (Art. XVIII, Sec. 125(18)(j).)  

c. Any Hearing Panel member dissenting from a finding or 
recommendation of the majority shall submit a separate written 
explanation of their reasoning (PRC Reg. Sec. VIII.B.), unless the 
dissenter agrees with the Director’s finding and recommendation. 
(NEW)

L. Findings of Chief of Police; tentative decision; final determination by 
Chief or City Manager. 
1. Chief’s decision. Within 10 days of receiving the findings and 

recommendations from the Director under Section II.GE.5.a. above, or 
from the Hearing Panel under Section II.MK.3.b. above, the Chief of 
Police shall take one of the following actions  

a. Issue a final decision if the Chief agrees with the Director or with the 
Hearing Panel. 

b. Submit a tentative decision to the Director and the Police 
Accountability Board. 

2. Director’s request to review tentative decision. If the Chief submits a 
tentative decision, the Director may request, within 10 days of receiving 
the decision, that the Chief submit the decision to the City Manager. If 
the Director does not make the request, the Chief’s decision becomes 
final. 
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3. City Manager’s final decision. Within 25 days of receiving the submittal 
from the Chief, the City Manager or their designee shall submit a final 
determination, with a written explanation, to the Director, the Board, 
and the Chief. 

(Art. XVIII, Sec. 125(18)(k).) 

4. Extension of time. The deadlines in this Section II.L may be extended 
as provided under Section II.OM.2. (Art. XVIII, Sec. 125(18)(m).) 

M. Time limits; extensions. 
1. Overall limit. The time limit for investigations and notification of 

discipline is 240 days from the date of the City’s discovery of alleged 
misconduct, unless a Government Code section 3304(d) exception 
applies. (Art. XVIII, Sec.(125)(18)(d).) 

2. Other time limits. The deadlines for the Director to complete an 
investigation, present investigative findings to the Board, submit 
findings and recommendations to the Chief of Police, or request that 
the Chief submit a tentative decision to the City Manager; as well as 
deadlines for the Chief to act on findings and recommendations from 
the Director or Hearing Panel, and for the City Manager or their 
designee to make a final decision, are advisory, and may be adjusted 
by the Director after consulting with the City Manager and Chief, to 
ensure that all investigations and notifications are completed within 240 
days. The timeline for completing an investigation shall not be extended 
beyond 195 days. (Art. XVIII, Sec.125(18)(m).)

III. CONTESTING FINDINGS OF DECISION WHEN COMPLAINT FILED WITH 
THE POLICE DEPARTMENT. 

A. Application 
1. This Section III applies to complaints that a member of the public files 

with the Police Department only. 

B. Procedure 
1. When the Internal Affairs division of the Police Department has 

completed its investigation of a complaint, the Chief of Police shall 
issue a letter of disposition to the subject officer and the Director. The 
Chief shall also issue a letter of disposition to the complainant that 
complies with the Penal Code. (Art. XVIII, Sec. 125(19)(d).) 

2. If a finding is “not sustained,” “unfounded,” or “exonerated,” the 
complainant has 20 days from the date notice is sent (by mail or other 
reasonable means that the complainant agrees to), to contest the 
Chief’s determination to the Director. (Art. XVIII, Sec. 125(19)(e).) The 
Director, if appropriate, may request to review all files, transcripts, and 
records related to the complaint. (Art. XVIII, Sec. 125(19)(e)(1).) 
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3. Within 15 days of receiving an objection from a complainant or a notice 
from the Chief that a complainant has objected, the Director, in their 
discretion, may notify the complainant that either: 

a. The objection is accepted and the Board will convene a Review 
Panel to conduct a review based on the investigative record 
provided by the Department; or 

b. The objection is dismissed. In such cases, the Director must notify 
the Board of such dismissal in writing within 30 days of notifying the 
complainant of the dismissal. 

(Art. XVIII, Sec. 125(19)(e)(1); Review Panel added.) 
 

4. If the Director decides that the Board will conduct a review, ODPA staff 
shall secure a Review Panel of three Board members to conduct a 
review of the investigative record at a closed session meeting. 

a. At the meeting, only Review Panel members and ODPA staff will be 
present. A Duty Command Officer may be present. 

b. The Review Panel shall evaluate the investigative record to 
determine whether the complainant’s objection has merit, either 
because the Department failed to proceed in a manner required by 
state and federal law, or because the Chief’s decision is not 
supported by the evidence in the record. 

c. All action of the Review Panel must be by majority vote. 

(NEW. Details not in Charter and no counterpart in PRC procedures.) 

5. The Review Panel must, within 45 days of the date the Director accepts 
an objection: 

a. Dismiss the complainant’s objection; or 

b. Issue a report agreeing with the Chief’s determination; or 

c. Issue a report disagreeing with the Chief’s determination if the 
Review Panel finds that: 1) the Department failed to proceed in a 
manner required by state and federal law; or 2) the Chief’s decision 
is not supported by the evidence in the record. The Director shall 
submit this report to the Chief and the City Manager. 

(Art. XVIII, Secs. 125(19)(f), 125(19)(g).) 

6. Within 15 days of receiving a Review Panel’s recommendation 
disagreeing with the Chief, the Chief may prepare a report for the City 
Manager addressing any concerns or objections. (Art. XVIII, Sec. 
125(19)(g).) 

7. Within 25 days of receiving the Chief’s report, the City Manager or their 
designee shall consider the reports of both the Board and the Chief, 
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and send a final determination with a written explanation to the 
Director, the Board, and the Chief. (Art. XVIII, Sec. 125(19)(g).) 

8. The deadlines in this Section III are advisory, and may be adjusted by 
mutual agreement between the City Manager, the Director, and the 
Chief, to ensure that all investigations are completed such that the time 
limit for investigations and notification of discipline occurs within 240 
days, and investigation of all complaints filed with the Police 
Department are completed within 120 days of the City’s discovery of 
alleged misconduct, unless a Government Code section 3304(d) 
exception applies. (Art. XVIII, Sec. 125(19)(i).) 

IV. INFORMAL COMPLAINTS 

A. An informal complaint is a communication from a member of the public, not 
on a complaint form, that identifies an officer or officers by name, badge 
number, or other identifying features, and alleges any act of misconduct 
pertaining to the manner in which the officer performs their duties. Such 
complaints shall be treated confidentially. 

B. ODPA staff shall contact the complainant to explain the policy complaint 
and formal individual complaint processes. 

C. Informal complaints will be agendized for a closed session at the next 
regular Board meeting and distributed to the Board in closed session, with 
notice to the named officer(s). 

D. The Board shall consider the informal complaint and recommend what 
additional action, if any, the Director of Police Accountability should take. 

(Adopted by the PRC Jan. 8, 2020.) 

V. AVAILABILITY AND AMENDMENT OF REGULATIONS 

A. These Interim Regulations shall be posted on the website of the Office of 
the Director of Police Accountability, and ODPA staff shall furnish them to 
any person requesting a copy.  

B. Amendments to these Interim Regulations require a majority vote of the 
Board and ratification by the City Council. 

(PRC Reg. Sec. IX, modified.) 

Page 84 of 145PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



Clean version 
Approved by Police Accountability Board 

Police Accountability Board 
Office of the Director of Police Accountability 

Interim Regulations for Handling Complaints Against Sworn Officers of the 
Police Department under City Charter Article XVIII, Section 125 (Measure II) 

Preamble 
These interim regulations for handling complaints against sworn members of the 
Berkeley Police Department are issued in accordance with an amendment to the 
Charter of the City of Berkeley adding Article XVIII, Section 125, approved by the 
voters of the City as Measure II on November 3, 2020. Measure II establishes a 
Police Accountability Board (Board) and a Director of Police Accountability 
(Director), and is intended to promote public trust by providing for prompt, impartial 
and fair investigations of complaints by members of the public against sworn 
employees of the Berkeley Police Department. The Board and Director replace the 
Police Review Commission (PRC), established by Ordinance No. 4,644-N.S. 

Under Resolution No. 69,531 N.S., the City Council directed that the core 
functions of the Board and Director be implemented by July 1, 2021. Under Article 
XVIII, Section 125(13)(c) of the City Charter, the Board must establish rules of 
procedure governing the conduct of its business, which are subject to ratification 
by the City Council. In order for the Director to accept and investigate complaints 
filed against sworn members of the Police Department beginning July 1, 2021, 
interim regulations are needed until such time as the Board adopts permanent 
regulations and the Council ratifies them. 

These interim regulations reflect the procedures for handling complaints against 
police officers as set forth in Measure II as well as the provisions of the PRC 
Regulations for Handling Complaints Against Members of the Police Department 
(effective April 4, 2018) that are not in conflict with Measure II. They shall apply to 
all complaints that were pending with the PRC as of July 1, 2021, and all 
complaints filed with the Office of the Director of Police Accountability on and after 
July 1, 2021. Applicability of permanent regulations to these pending cases will be 
determined later. 

I. GENERAL PROVISIONS

A. Definitions
The following definitions shall apply in these interim regulations:

1. Administrative Closure: Closure of a complaint before a confidential
personnel hearing is held.

2. Aggrieved Party: Any person directly affected by the alleged police
misconduct.

3. Allegation: An assertion of specific police misconduct.

ATTACHMENT 3
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4. Board Member: A member of the Police Accountability Board appointed 
by the City Council. 

5. Chief; Police Chief: Chief of the Berkeley Police Department. 

6. City’s discovery of alleged misconduct: The City’s discovery by a 
person authorized to initiate an investigation of an alleged act, 
omission, or other misconduct. 

7. Complaint: A declaration that alleges misconduct by a sworn employee 
of the Berkeley Police Department. 

8. Complainant: A member of the public who files a complaint with the 
Office of the Director of Police Accountability. 

9. Days: Means calendar days unless otherwise specified. 

10. Director of Police Accountability (Director): The individual appointed by 
the City Council to investigate complaints and carry out the operations 
of the Police Accountability Board and the Office of the Director of 
Police Accountability (ODPA). 

11. Duty Command Officer (DCO): A sworn employee of the Berkeley 
Police Department designated by the Chief of Police to appear at a 
hearing or review proceeding to answer questions clarifying BPD 
policy. 

12. Hearing Panel: Three Board members impaneled to conduct a 
confidential personnel hearing. 

13. Investigator: Employee of the Office of Director of Police Accountability 
whose primary role is to investigate complaints filed with the ODPA. 

14. Mediation: A process of attempting to reach a mutually agreeable 
resolution, facilitated by a trained, neutral third party. 

15. Police Accountability Board (Board): The body established by City 
Charter Article XVIII, Section 125. 

16. Review Panel: Three Board members impaneled to conduct a review of 
a BPD investigative record. 

17. Subject Officer: A sworn employee of the Berkeley Police Department 
against whom a complaint is filed. 

18. Witness Officer: A sworn employee of the Berkeley Police Department 
who has personal knowledge of events described in a complaint, but is 
not a subject officer. 

(PRC Reg. Sec. II.B., modified.)

B. Confidentiality 
1. Importance. In their capacity as Board members, each Board member 

will have access to confidential data or information related to Berkeley 

Page 86 of 145PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



Clean version  
Approved by Police Accountability Board 

Section I.B. 

p. 3 of 19 

 

Police Department personnel. ODPA staff will likewise have access to 
such confidential information. It is vitally important to the integrity of the 
complaint process under Measure II that all parties involved understand 
and adhere to the confidentiality of the process, and do all in their 
power to protect the privacy rights of Berkeley Police Department 
employees as required by law. (PRC Reg. Preamble.) 

2. Duty. Board members, ODPA staff, and their agents and 
representatives shall protect and maintain the confidentiality of any 
records and information they receive consistent with state or federal 
law governing such records or information. (Art. XVIII, Sec. 125(20)(b).) 
In particular, such persons shall not violate the rights of sworn officers 
to confidentiality of personnel file information under Penal Code secs. 
832.7, 832.8 (3(d)), and state law. Confidential information may be 
provided through witness testimony or through electronic or hard-copy 
transmission, and the obligation to maintain confidentiality applies, 
regardless of how the information is communicated. (PRC Reg. Sec. 
IV.A.) 

3. Closed hearings; effect on public records. All confidential personnel 
hearings and closed session meetings relating to the investigation of 
complaints against sworn officers will be closed to the public. Records 
of these investigations are confidential and will not be disclosed to 
members of the public. However, any public records included in, or 
attached to, investigative reports shall remain public records. (PRC 
Reg. Sec. 1.A.) 

4. Handling confidential information. For any proceeding in which hard 
copies of confidential information are distributed to Board members, 
each Board member shall return all confidential material to ODPA staff 
at the close of the proceedings, or as soon thereafter as practicable. 
(PRC Reg. Sec. IV.B.2.) For any proceeding in which electronic copies 
of confidential information are distributed to Board members, each 
Board member shall delete all confidential information as soon as the 
information is no longer needed, and promptly inform ODPA staff that 
they have done so. (NEW) 

5. Effect of violation. A Board member who violates confidentiality before 
or during a confidential personnel hearing shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
confidentiality for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of those 
present. Such adverse action may include: notice of the violation to the 
Board member’s nominating Councilmember or to the City Council, or a 
prohibition from participating in future confidential personnel hearings 
for the remainder of the Board member’s term. (PRC Reg. VI.D.3.)  
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II. COMPLAINTS FILED WITH THE OFFICE OF THE DIRECTOR OF POLICE 
ACCOUNTABILITY 

A. Initiating a complaint 
1. Complaint form. A complaint alleging misconduct by one or more sworn 

officers of the Berkeley Police Department must be filed on a form 
provided by the Office of the Director of Police Accountability. (Art. 
XVIII, Sec. 125(18)(a)(1); PRC Reg. Secs. I.B.7, II.A.1.) Complaint 
packets must include information about the difference between 
mediation and an investigation; language advising a complainant who 
is the subject of, or has commenced, litigation relating to the incident 
that gave rise to the complaint to consult an attorney before filing a 
complaint; and conclude with the following: “I hereby certify that, to the 
best of my knowledge, the statements made herein are true. I also 
understand that my oral testimony before the Board shall be given 
under oath.” Complaints shall be signed by the complainant, except for 
complaints initiated by the Board. (PRC Reg. Sec. II.A.1.) 

2. Who may file. Aggrieved parties, as well as eyewitnesses to alleged 
police misconduct, may file a complaint. Complaints may also be 
initiated by the Board upon a vote of five Board members to authorize 
an investigation. (PRC Reg. Secs. I.B.2., II. A.3.) 

3. Filing period. A complaint must be filed within 180 days of the alleged 
misconduct, except that the 180 days shall be tolled if: 

a) the complainant is incapacitated or otherwise prevented from filing 
a complaint; or 

b) the complainant is the subject of a criminal proceeding related to 
the subject matter of the complaint, in which case the time for the 
complainant to file is tolled until the criminal matter has been 
adjudicated or dismissed. 

(PRC Reg. Sec. II.A.2.) 

4. Sufficiency of complaint. Complaints must allege facts that, if true, 
would establish that misconduct occurred. Complaints that do not 
allege prima facie misconduct, or are frivolous or retaliatory, shall be 
submitted by the Director to the Board for administrative closure at the 
next regular meeting that allows the complainant to be provided at least 
5 days’ notice. If a majority of Board members agree, the case will be 
closed; if the Board rejects the Director’s recommendation, the Notice 
of Complaint and Allegations must be issued within 10 days, unless the 
complainant has elected mediation. This section does not apply to 
complaints initiated by the Board under Section II.A.2. (PRC Reg. Sec. 
II.A.4.a.) 

Page 88 of 145PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



  Clean version 
Approved by Police Accountability Board 

Section II.A. 

p. 5 of 19 

 

5. Right to representation. Complainants and subject officers have the 
right to consult with, and be represented by, an attorney or other 
representative, but a representative is not required. If the ODPA is 
notified that a complainant or subject officer is represented, then the 
ODPA shall thereafter send copies of any materials or notices provided 
to the complainant or subject officer(s) to their representatives. (PRC 
Reg. Sec. II.A.5.)

B. Mediation 
1. Election 

a. ODPA staff shall provide every complainant with information about 
the option to select mediation, and make every effort to ensure 
complainants understand this option. The complainant may elect to 
enter into mediation up until they are notified that the Director has 
submitted findings and recommendations as set forth in Section II. 
G.1 below.  

b. If the complainant elects mediation, ODPA staff shall notify the 
subject officer within 7 days that the complainant has opted for 
mediation, and include a copy of the complaint if not previously 
provided. This notice shall also inform the subject officer of their 
right to agree to or reject mediation within 10 days. 

c. A subject officer who agrees to mediation must agree to toll the 
City's 240-day disciplinary deadline if the officer later withdraws 
from mediation before mediation session begins. 

d. Once both parties agree to mediation, the complainant no longer 
has the option to have their complaint investigated and to proceed 
to a confidential personnel hearing, unless the subject officer 
withdraws from mediation. 

2. Completion 

After receiving notice from the mediator that a mediation has concluded, 
ODPA staff shall close the case and inform the Board. 

 (Art. XVIII, Sec. 125(18)(a)(2); PRC Reg. Sec. II.B., modified)

C. Complaint investigation 
1. Time for completion. Complaint investigations must begin immediately, 

proceed expeditiously, and be completed within 120 days of the City’s 
discovery of the alleged misconduct, unless a Government Code sec. 
3304(d) applies (Art. XVIII, Sec. 125(18)(e)), except: 

a. If the complainant or subject officer is the subject of criminal 
proceedings related to the complaint, the ODPA shall not 
commence an investigation until the criminal matter is adjudicated 
or dismissed. All time limits for processing the complaint shall be 
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tolled during the pendency of the proceedings. As soon as 
practicable after the filing of a complaint, the ODPA shall contact the 
District Attorney’s Office to determine the status and anticipated 
resolution of the criminal proceeding (PRC Reg. Sec. III.C.3.). 

b. A longer time period for the investigation, not to exceed 195 days, 
may be agreed upon as provided under Section II.O. 

2. Transmittal of complaint. Complaints accepted by the Director shall be 
sent by hard copy or electronically to the Chief of Police, BPD Internal 
Affairs, Board members, and each sworn officer against whom the 
complaint is filed. (Art. XVIII, Sec. 125(18)(g).)  

3. Notice of Complaint and Allegations. Within 28 days of a complaint 
filing or the acceptance of a late-filed complaint, the ODPA shall 
prepare and send a Notice of Complaint and Allegations by hard copy 
or electronically to the complainant, the Chief of Police or BPD Internal 
Affairs, and each identified subject officer. The Notice of Complaint and 
Allegations need not be sent if the complaint requests mediation, or the 
Director recommends administrative closure. (PRC Reg. Sec. III.B.1, 
modified.) 

4. Sworn officers’ schedules. The Chief of Police or their designee shall 
provide ODPA staff with the schedules of all sworn employees of the 
Police Department. (PRC Reg. Sec. VII.A.1.) 

5. Nature of investigation. The investigation shall consist of conducting 
recorded interviews with the complainant, subject officers, witness 
officers, and civilian witnesses; and collecting relevant documentary 
evidence, including, but not limited to, photographic, audio, and video 
evidence. (PRC Reg. Sec. III.C.1.) 

6. Production, subpoena, and preservation of records. The Berkeley 
Police Department and all other City departments must produce 
records and information requested by the Office of the Director of 
Police Accountability and Board in connection with investigations, 
without redaction or limitation, unless required by state or federal law. 
(Art. XVIII, Sec. 125(20)(a).)  

a. The Director may issue subpoenas to compel the production of 
books, papers, and documents as needed to carry out their duties 
and functions. (Art. XVIII, Sec. 125(20)(c).) 

b. Whenever a PRC investigation is tolled, the Chief of Police shall take 
appropriate steps to assure preservation of the following items of 
evidence: 

I. The original Communications Center tapes relevant to the 
complaint. 
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II. All police reports, records, and documentation, including body-
worn camera video. 

III. Names, addresses, telephone numbers, and statements of all 
witnesses. (PRC Reg. Sec. II.E.2.) 

7. Interview notices. Subject officers and witness officers must appear for 
interviews related to complaints. (Art. XVIII, Sec. 125(20)(c); PRC Reg. 
Exhibit A.) ODPA staff shall notify subject and witness officers at least 9 
days before a scheduled interview date by hard copy or, when feasible, 
email. An officer who is unavailable for an interview shall contact the 
Director or the Investigator immediately to state the reason for their 
unavailability. (PRC Reg. Sec. III.D.2.) 

8. Conduct of interviews, exercise of Constitutional rights. Interviews 
should be conducted such that they produce a minimum of 
inconvenience and embarrassment to all parties. Subject and witness 
officer interviews shall be conducted in compliance with the Public 
Safety Officers’ Procedural Bill of Rights Act1 (“POBRA”). When 
possible, ODPA staff shall avoid contacting BPD employees at home, 
and avoid contacting others at their place of employment. (PRC Reg. 
Sec. III.D.1.) While all officers have a right to invoke the Fifth 
Amendment, they also have a duty to answer questions before the 
ODPA regarding conduct and observations that arise in the course of 
their employment, and are subject to discipline for failure to respond. 
The exercise of any constitutional rights shall not be considered by the 
Board in its disposition of a complaint (PRC Reg. Sec. III.D.3.)

D. Pre-hearing complaint disposition. 
1. Administrative Closure 

a. Grounds 
The grounds upon which a complaint may be administratively closed 
include but are not limited to the following: 

i. Complaint does not allege prima facie misconduct or is 
frivolous or retaliatory. 

ii. Request for closure by complainant. 

iii. Unavailability of complainant where staff has attempted at least 
3 telephone, electronic mail and/or regular mail contacts.  
Attempts to reach the complainant by telephone and/or mail 
shall be documented in the recommendation for Administrative 
Closure. 

                                            
1   Government Code Sec. 3300 et seq. 
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iv. Mootness of the complaint including but not limited to 
situations where the subject officer’s employment has been 
terminated or where the complaint has been resolved by other 
means. 

v. Failure of the complainant to cooperate, including but not 
limited to: refusal to submit to an interview, to make available 
essential evidence, to attend a hearing, and similar action or 
inaction by a complainant that compromises the integrity of the 
investigation or has a significant prejudicial effect. 

vi. Failure of ODPA staff to timely complete its investigation, as 
set forth in Section II.C.1. 

b. Procedure 

A complaint may be administratively closed by a majority vote of 
Board members during closed session at a meeting. The 
complainant shall be notified of the opportunity to address the Board 
during the meeting no later than 7 days before the meeting. Cases 
closed pursuant to this section shall be deemed “administratively 
closed” and the complainant, the subject officer, and the Chief of 
Police shall be notified by mail.  

c. Effect of Administrative Closure 

Administrative Closure does not constitute a judgment on the merits 
of the complaint.  

(PRC Reg. Sec. V.A.) 

2. No Contest Response 

A subject officer who accepts the allegations of the complaint as 
substantially true may enter a written response of “no contest” at any 
time before the Director submits their findings and recommendations to 
the Board under Section II.G.1. If the subject officer sends a “no contest” 
response, the Director shall so notify the Board when findings and 
recommendations are sent to them. (PRC Reg. Sec. V.B., modified)

E. Initial submission and consideration of investigative findings and 
recommendations. 
1. Time to submit. Within 60 days of completing an investigation, the 

Director must submit and present investigative findings and 
recommendations to the Board in a closed session and convene a 
confidential personnel hearing if the Board requests it. (Art. XVIII, Sec. 
125(18)(i).) This deadline may be extended as provided under Section 
II.O. 
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2. Standard of proof. In determining whether a sworn officer has 
committed misconduct, the standard is “preponderance of the 
evidence.” (Art. XVIII, Sec. 125(18)(c).) 

3. Categories of Findings 

a. If the evidence shows that the alleged act did not occur, the finding 
shall be "Unfounded.” 

b. If the evidence fails to support the allegations, but the allegations 
cannot be shown as false, the finding shall be “Not Sustained.” 

c. If the evidence shows that the alleged act did occur, but was lawful, 
justified, and proper, the finding shall be “Exonerated.” 

d. If the evidence shows that the alleged act did occur and the action 
was not justified, the finding shall be "Sustained." 

(PRC Regs., Sec. VIII.B.) 

4. Recommendation of discipline and level of discipline. If the Director 
recommends a “sustained” finding on any allegation of misconduct, a 
recommendation of whether discipline is warranted must also be 
included. For those cases where an allegation of misconduct, if 
sustained, would involve any of the classes of conduct described in 
Penal Code 832.7, as enacted pursuant to Senate Bill 1421, the 
Director must include a recommendation regarding the level of 
discipline. (Art. XVIII, Sec. 125(18)(i).) 

5. Board decision. Upon reviewing the Director’s investigative findings, the 
Board must then decide whether to hold a confidential personnel 
hearing. 

a. If the Board agrees with the Director on all findings and 
recommendations, (i.e., no need for hearing), the Director shall send 
the findings and recommendations to the Chief of Police. The 
findings and recommendations must be sent within 195 days of the 
City’s discovery of alleged misconduct, except if extended as 
provided under Section II.M.2. 

b. If the Board decides that further fact-finding is needed, the Board 
may vote to hold a confidential personnel hearing. 

(Art. XVIII, Sec. 125(18)(i).)

F. Scheduling a hearing, assigning Hearing Panel members, distributing 
hearing packet. 
1. Time. If the Board decides to move forward with a confidential 

personnel hearing, it must be held within 60 days of the date the ODPA 
has completed its investigation. (Art. XVIII, Sec. 125(18)(i).) 
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2. Scheduling hearing. ODPA staff shall determine the availability of 
subject officers before setting a hearing date and time. Hearings are 
not to be scheduled on an officer’s day off or during vacation or other 
leave, unless two or more subject officers on same complaint do not 
share a common day on duty. (PRC Reg. Sec. VII.A.1.) 

3. Hearing Panel. ODPA staff shall secure a Hearing Panel to conduct the 
confidential personnel hearing. A Hearing Panel shall consist of three 
Board members, except that in death cases and any cases in which six 
Board members vote to sit as a whole, the entire Board, with a 
minimum of six Board members, will constitute the Hearing Panel. 
(PRC Reg. Sec. VI.A.) 

4. Obligation to serve; unavailability. Board members must serve on 
roughly an equal number of Hearing Panels each year. (PRC Reg. Sec. 
VI.B.1.) If a Hearing Panel member becomes unavailable, they shall be 
replaced by another Board member, and notice of substitution shall 
issue as soon as possible. If substituted within 7 days of a hearing, the 
subject officer retains the right to challenge the Board member for 
cause. The notice of challenge of a substituted Board member must be 
made at least 3 business days before convening the hearing and 
constitutes good cause for continuing the hearing. (PRC Reg. Sec. 
VI.B.2.) 

5. Effect of continuance. If a hearing is rescheduled due to unavailability 
of the complainant, a subject officer, or either party’s attorney, another 
Hearing Panel may be assigned. However, the Hearing Panel 
composition shall not change after the hearing has been convened. 
(PRC Reg. Sec. VI.B.3) 

6. Notice of hearing. The ODPA must issue a written hearing notice at 
least 14 days before the hearing to all parties, witnesses, 
representatives, Hearing Panel members, and the Police Chief. This 
notice must include the time, date, and location of the hearing, and the 
composition of the Hearing Panel. (PRC Reg. Sec. VII. A.2) 

7. Hearing Packet. The ODPA shall provide the Hearing Panel with a 
Hearing Packet, which shall contain the Director’s findings and 
recommendations, and all evidence and documentation obtained or 
produced during the investigation (Art. XVIII, Sec. 125(18)(i)), at least 
14 days before the hearing date. The Hearing Packet shall also be sent 
to the subject officer(s), any representatives, the Duty Command 
Officer, and the Police Chief. The complainant shall receive a Hearing 
Packet without documents containing confidential investigatory 
materials or findings and recommendations. Witness officers and 
civilian witnesses shall receive a copy of only their interview transcript. 
(PRC Reg. Sec. VII.B., modified.)
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G. Board member impartiality; recusals; challenges 
1. Conduct. 

a. Board members shall maintain basic standards of fair play and 
impartiality, and avoid bias and the appearance of bias. In 
confidential personnel hearings, they shall hear all viewpoints. (Art. 
XVIII, Sec. 125(8)(b).)  

b. No member of a Hearing Panel shall publicly state an opinion 
regarding policies directly related to the subject matter of a pending 
complaint; publicly comment on any of the facts or analysis of a 
pending complaint; or pledge or promise to vote in any particular 
manner in a pending complaint. (PRC Reg. Sec. VI.D.2.)  

c. A Board member who violates Section G.1.b above, before or 
during a confidential personnel hearing, shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
that Section for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of 
those present. Such adverse action may include: notice of the 
violation to the Board member’s nominating Councilmember or to 
the City Council, or a prohibition from participating in future 
confidential personnel hearings for the remainder of the Board 
member’s term. (PRC Reg. VI.D.3.)  

2. Recusal; disclosure of ex parte contacts. Board members recused for a 
conflict of interest must do so immediately when an item is taken up. 
Board members shall verbally disclose all ex parte contacts concerning 
the subject of the hearing and shall submit a written report of such 
contacts before the hearing begins. Ex parte contacts include any 
contact between a Board member and any party involved in the 
complaint before the public hearing. (Art. XVIII, Sec. 125(8)(b)(2).) 

3. Challenges to Hearing Panel member 
a. Basis for Challenge. A Board member who has a personal interest, 

or the appearance thereof, in the outcome of a hearing shall not sit 
on the Board.  Personal interest in the outcome of a hearing does not 
include political or social attitudes or beliefs. Examples of personal 
bias include, but are not limited to: 

i. a familial relationship or close friendship with the complainant or 
subject officer; 

ii. witnessing events material to the inquiry; 

iii. a financial interest in the outcome of the inquiry; 

iv. a bias for or against the complainant or subject officer. 
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b. Procedure 

i. No later than 7 days of the date of mailing of the Hearing 
Packet, which includes the names of the Board members 
constituting the Hearing Panel, the complainant or the subject 
officer(s) may file a written challenge for cause to any Board 
member.  Such challenge must specify the nature of the conflict 
of interest. 

ii. The Director shall contact the challenged Board member as 
soon as possible after receipt of the challenge. 

iii. If the Board member agrees to recuse themself, the Director 
shall ask another Board member to serve. 

iv. If the Board member disagrees that the challenge is for good 
cause, they shall state their reasons in writing, and the Director 
shall make this determination. If the Director finds good cause 
for the challenge, the Director shall inform the challenged Board 
member and ask another to serve. 

v. If the Director rejects a challenge to a Board member and the 
Board member serves, the written challenge and the Board 
member's written response shall be made part of the hearing 
record. 

c. Replacement of Board member. Any Board member who is unable to 
serve for any reason shall be replaced by another Board member, 
except in cases involving a death. 

(PRC Reg. Sec. VI.C., modified.) 

H. Continuance requests; other pre-hearing motions 
1. Pre-hearing continuance requests. Requests to continue a hearing 

must be made to the Director as soon as the cause for continuance 
arises. The Director may grant the request only for good cause. Factors 
in determining good cause include: reason for request, timeliness, 
prejudice to the other party, filing date of complaint, and previous 
continuance requests. A request for a continuance made within 3 
business days of the hearing date shall not be granted unless the 
requester cannot attend due to a personal emergency or can 
demonstrate substantial prejudice if denied. A continuance granted at a 
subject officer’s request shall toll any disciplinary time period under the 
Memorandum of Understanding between the City of Berkeley and the 
Berkeley Police Association and the 60-day time limitation under Article 
XVIII, Section 125(18)(i). (PRC Reg. Sec. VII.C.4., modified) 

2. Newly Discovered Evidence or Witnesses. The complainant and 
subject officer shall provide any newly discovered evidence or 
witnesses’ names to the ODPA staff no later than 14 days before the 
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scheduled hearing date, with an explanation as to why the evidence or 
witnesses could not have been discovered earlier and its significance.  
ODPA staff shall inform the Hearing Panel of the newly discovered 
evidence or witnesses as soon as possible. 

The Hearing Panel shall decide whether or not to allow the evidence or 
witnesses no later than 4 business days before the scheduled hearing 
date, and ODPA staff shall notify both the complainant and the subject 
officer of the Hearing Panel’s decision. (PRC Reg. Sec. VII.C.1.) 

3. Procedural issues. The complainant and subject officer shall raise any 
procedural issues by submitting them in writing to the Director at least 7 
days before the hearing date. Procedural issues can include, without 
limitation, expiration of the 1-year limitation period under Government 
Code section 3304, or whether an officer should testify. (PRC Reg. 
Sec. VII.C.2.)

I. Hearing procedures 
1. Who may or must be present at hearing. Hearings are closed to the 

public. The Director and Investigator may be present during the entirety 
of the hearing. The Duty Command Officer may be present for all but 
the Board members’ deliberations. (PRC Reg. VII.D.1.) The 
complainant and the subject officer shall be present to answer 
questions from Board members, subject to state law. (Art. XVIII, Sec. 
125(18)(i).) An attorney or other representative for the complainant or 
the subject officer may participate in the hearing, but a representative is 
not required, and the complainant or subject officer is responsible for 
ensuring their representative’s presence at the hearing. (PRC Reg. 
VII.D.2.) 

2. Continuances. If good cause is shown, the Hearing Panel may continue 
the hearing due to the unanticipated unavailability of a witness or a 
representative. (PRC Reg. Sec. VII.D.3.) 

3. Party’s failure to appear. Absent good cause, if the complainant fails to 
appear within 30 minutes of the scheduled hearing time, the complaint 
will be dismissed. Absent good cause, if the subject officer fails to 
appear within 30 minutes of the scheduled hearing time, the hearing 
will proceed and the allegations may be sustained. (PRC Reg. Sec. 
VII.D.4.)  

4. Lack of full Hearing Panel. If two Hearing Panel members are present 
but a third fails to appear within 30 minutes of the scheduled hearing 
time, the hearing will be continued until a third Hearing Panel member 
is seated, unless all parties agree to proceed with two Hearing Panel 
members, in which case all findings must be unanimous. (PRC Reg. 
Sec. VII.D.5.) 
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5. Chair of panel. The Hearing Panel shall select one member to serve as 
the Chairperson of the hearing. (PRC Reg. Sec. VI.A.) 

6. Taking testimony at the hearing.  

a. The complainant and any civilian witnesses will be called into the 
hearing room to testify separately; the subject officers and their 
representatives may be present during their testimony. The 
complainant or their representative may make a statement or rely 
on the interview statements. Questioning will then proceed as 
follows: a) The complainant or the complainant’s representative may 
ask questions; b) Board members may ask questions; c) the subject 
officer or his or her representative may ask questions; d) Board 
members may ask follow-up questions. After questioning is 
completed, the complainant or their representative will have up to 
15 minutes to provide a summary of their case and a closing 
statement. (PRC Reg. Sec. VII.D.7., modified)  

b. The subject officers and any witness officers will be called into the 
hearing room to testify separately. The complainant and their 
representative may be present during their testimony. Subject officer 
representatives may be present for all testimony. Each subject officer 
may make a statement or choose to rely on the interview statements. 
Questioning will then proceed as follows: 1. Subject officers’ 
representatives may ask questions. 2. Board members may ask 
questions. The officer may then be questioned by 2 Board members 
unless the officer waives this requirement. 3. Complainant or their 
representatives may ask questions. 4. Board members may ask 
follow up questions. After questioning is completed, each subject 
officer will have up to 15 minutes to provide a summary of their case 
and a closing statement.  

c. All except Board members and staff will then be excused from the 
hearing room. 

7. Subpoenas. The Board may issue subpoenas to compel the production 
of books, papers, and documents as needed to carry out their duties 
and functions. (Art. XVIII, Sec. 125(20)(c).) 

8. Maintaining order. No person at hearing shall become subject of undue 
harassment, personal attack, or invective. If the chairperson fails to 
maintain reasonable order, BPD employees may leave the hearing 
without prejudice. The burden shall be upon the BPD employee to 
establish to the City Manager’s satisfaction that their reason for leaving 
was sufficient. (PRC Reg. Sec. VII.D.10.)
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J. Evidence 
1. General. The hearing need not be conducted according to technical 

rules of evidence. Any relevant evidence shall be admitted if it is the 
sort of evidence on which reasonable persons are accustomed to rely 
in the conduct of serious affairs.  

2. Procedure. Evidence shall be taken in accordance with the following 
provisions: 

a. The complainant and subject officers shall have the right to testify 
and refer to any relevant evidence that has been entered into the 
record. If the complainant or subject officers do not testify on their 
own behalf, they may be called and examined as if under cross-
examination.;  

b. Oral evidence shall be taken only under oath. 

c. The Chairperson shall exclude irrelevant and unduly repetitious 
evidence. 

d. The Chairperson shall exclude unruly or disruptive persons from the 
hearing. 

e. The Chairperson will conduct the hearing subject to being overruled 
by a majority of the Hearing Panel members. Hearing Panel 
members shall be primarily responsible for obtaining testimony. 
ODPA staff will answer Board members’ questions on the evidence, 
points of law, and procedure. 

f. The City Attorney's opinion will be sought whenever the 
interpretation of a City Ordinance or the City Charter is contested 
and pivotal to the case, or when a case raises substantial legal 
issues of first impression. 

g. If the Hearing Panel needs additional evidence or an opinion from 
the City Attorney to reach its findings, it may continue the hearing to 
a future date. 

h. If either party requests that the hearing be continued to consider 
motions or points of law, any applicable BPD disciplinary time limit 
shall be tolled for the period of such continuance. 

3. Judicial disposition. Either party may present to the Hearing Panel 
evidence of the disposition of a related matter by any branch of the 
judiciary (including but not limited to superior court, traffic court, and 
small claims court), and the Hearing Panel shall accept those findings 
as true. 

(PRC Reg. Sec. VII.E.)
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K. Deliberation and Findings 
1. Deliberation. After the hearing has concluded, the Hearing Panel 

deliberates outside the presence of everyone except ODPA staff. The 
Hearing Panel shall not consider any information not received in the 
hearing packet or during the hearing. (PRC Reg. Sec. VIII.A.) 

2. Vote. The Hearing Panel shall affirm, modify, or reject the findings and 
recommendation of the Director of Police Accountability. (Art. XVIII, 
Sec. 125(18)(j).) All action of the Hearing Panel shall be by majority 
vote of those Board members present. (PRC Reg. Sec. VIII.B.)  

3. Transmittal of findings. The Hearing Panel’s decision must be 
submitted in writing to the Chief of Police within 15 days of the hearing 
(Art. XVIII, Sec. 125(18)(j)), unless extended as provided under Section 
II.M.2. (Art. XVIII, Sec. 125(18)(m).) 

4. Content of findings. 

a. If the Hearing Panel agrees with the findings and recommendations 
of the Director, no explanation is required. 

b. If the Hearing Panel modifies or rejects a finding or recommendation 
of the Director, the Hearing Panel shall provide an explanation of its 
decision. (Art. XVIII, Sec. 125(18)(j).)  

c. Any Hearing Panel member dissenting from a finding or 
recommendation of the majority shall submit a separate written 
explanation of their reasoning (PRC Reg. Sec. VIII.B.), unless the 
dissenter agrees with the Director’s finding and recommendation. 
(NEW)

L. Findings of Chief of Police; tentative decision; final determination by 
Chief or City Manager. 
1. Chief’s decision. Within 10 days of receiving the findings and 

recommendations from the Director under Section II.E.5.a. above, or 
from the Hearing Panel under Section II.K.3.b. above, the Chief of 
Police shall take one of the following actions  

a. Issue a final decision if the Chief agrees with the Director or with the 
Hearing Panel. 

b. Submit a tentative decision to the Director and the Police 
Accountability Board. 

2. Director’s request to review tentative decision. If the Chief submits a 
tentative decision, the Director may request, within 10 days of receiving 
the decision, that the Chief submit the decision to the City Manager. If 
the Director does not make the request, the Chief’s decision becomes 
final. 
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3. City Manager’s final decision. Within 25 days of receiving the submittal 
from the Chief, the City Manager or their designee shall submit a final 
determination, with a written explanation, to the Director, the Board, 
and the Chief. 

(Art. XVIII, Sec. 125(18)(k).) 

4. Extension of time. The deadlines in this Section II.L may be extended 
as provided under Section II.M.2. (Art. XVIII, Sec. 125(18)(m).) 

M. Time limits; extensions. 
1. Overall limit. The time limit for investigations and notification of 

discipline is 240 days from the date of the City’s discovery of alleged 
misconduct, unless a Government Code section 3304(d) exception 
applies. (Art. XVIII, Sec.(125)(18)(d).) 

2. Other time limits. The deadlines for the Director to complete an 
investigation, present investigative findings to the Board, submit 
findings and recommendations to the Chief of Police, or request that 
the Chief submit a tentative decision to the City Manager; as well as 
deadlines for the Chief to act on findings and recommendations from 
the Director or Hearing Panel, and for the City Manager or their 
designee to make a final decision, are advisory, and may be adjusted 
by the Director after consulting with the City Manager and Chief, to 
ensure that all investigations and notifications are completed within 240 
days. The timeline for completing an investigation shall not be extended 
beyond 195 days. (Art. XVIII, Sec.125(18)(m).) 

III. CONTESTING FINDINGS OF DECISION WHEN COMPLAINT FILED WITH 
THE POLICE DEPARTMENT. 

A. Application 
1. This Section III applies to complaints that a member of the public files 

with the Police Department only.

B. Procedure 
1. When the Internal Affairs division of the Police Department has 

completed its investigation of a complaint, the Chief of Police shall 
issue a letter of disposition to the subject officer and the Director. The 
Chief shall also issue a letter of disposition to the complainant that 
complies with the Penal Code. (Art. XVIII, Sec. 125(19)(d).) 

2. If a finding is “not sustained,” “unfounded,” or “exonerated,” the 
complainant has 20 days from the date notice is sent (by mail or other 
reasonable means that the complainant agrees to), to contest the 
Chief’s determination to the Director. (Art. XVIII, Sec. 125(19)(e).) The 
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Director, if appropriate, may request to review all files, transcripts, and 
records related to the complaint. (Art. XVIII, Sec. 125(19)(e)(1).) 

3. Within 15 days of receiving an objection from a complainant or a notice 
from the Chief that a complainant has objected, the Director, in their 
discretion, may notify the complainant that either: 

a. The objection is accepted and the Board will convene a Review 
Panel to conduct a review based on the investigative record 
provided by the Department; or 

b. The objection is dismissed. In such cases, the Director must notify 
the Board of such dismissal in writing within 30 days of notifying the 
complainant of the dismissal. 

(Art. XVIII, Sec. 125(19)(e)(1); Review Panel added.) 
 

4. If the Director decides that the Board will conduct a review, ODPA staff 
shall secure a Review Panel of three Board members to conduct a 
review of the investigative record at a closed session meeting. 

a. At the meeting, only Review Panel members and ODPA staff will be 
present. A Duty Command Officer may be present. 

b. The Review Panel shall evaluate the investigative record to 
determine whether the complainant’s objection has merit, either 
because the Department failed to proceed in a manner required by 
state and federal law, or because the Chief’s decision is not 
supported by the evidence in the record. 

c. All action of the Review Panel must be by majority vote. 

(NEW. Details not in Charter and no counterpart in PRC procedures.) 

5. The Review Panel must, within 45 days of the date the Director accepts 
an objection: 

a. Dismiss the complainant’s objection; or 

b. Issue a report agreeing with the Chief’s determination; or 

c. Issue a report disagreeing with the Chief’s determination if the 
Review Panel finds that: 1) the Department failed to proceed in a 
manner required by state and federal law; or 2) the Chief’s decision 
is not supported by the evidence in the record. The Director shall 
submit this report to the Chief and the City Manager. 

(Art. XVIII, Secs. 125(19)(f), 125(19)(g).) 

6. Within 15 days of receiving a Review Panel’s recommendation 
disagreeing with the Chief, the Chief may prepare a report for the City 
Manager addressing any concerns or objections. (Art. XVIII, Sec. 
125(19)(g).) 
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7. Within 25 days of receiving the Chief’s report, the City Manager or their 
designee shall consider the reports of both the Board and the Chief, 
and send a final determination with a written explanation to the 
Director, the Board, and the Chief. (Art. XVIII, Sec. 125(19)(g).) 

8. The deadlines in this Section III are advisory, and may be adjusted by 
mutual agreement between the City Manager, the Director, and the 
Chief, to ensure that all investigations are completed such that the time 
limit for investigations and notification of discipline occurs within 240 
days, and investigation of all complaints filed with the Police 
Department are completed within 120 days of the City’s discovery of 
alleged misconduct, unless a Government Code section 3304(d) 
exception applies. (Art. XVIII, Sec. 125(19)(i).

IV. INFORMAL COMPLAINTS 

A. An informal complaint is a communication from a member of the public, not 
on a complaint form, that identifies an officer or officers by name, badge 
number, or other identifying features, and alleges any act of misconduct 
pertaining to the manner in which the officer performs their duties. Such 
complaints shall be treated confidentially. 

B. ODPA staff shall contact the complainant to explain the policy complaint 
and formal individual complaint processes. 

C. Informal complaints will be agendized for a closed session at the next 
regular Board meeting and distributed to the Board in closed session, with 
notice to the named officer(s). 

D. The Board shall consider the informal complaint and recommend what 
additional action, if any, the Director of Police Accountability should take. 

(Adopted by the PRC Jan. 8, 2020.) 

V. AVAILABILITY AND AMENDMENT OF REGULATIONS 

A. These Interim Regulations shall be posted on the website of the Office of 
the Director of Police Accountability, and ODPA staff shall furnish them to 
any person requesting a copy.  

B. Amendments to these Interim Regulations require a majority vote of the 
Board and ratification by the City Council. 

(PRC Reg. Sec. IX, modified.) 
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Office of the Director of Police Accountability 

Interim Regulations for Handling Complaints Against Sworn Officers of the 
Police Department under City Charter Article XVIII, Section 125 (Measure II) 

Preamble 
These interim regulations for handling complaints against sworn members of the 
Berkeley Police Department are issued in accordance with an amendment to the 
Charter of the City of Berkeley adding Article XVIII, Section 125, approved by the 
voters of the City as Measure II on November 3, 2020. Measure II establishes a 
Police Accountability Board (Board) and a Director of Police Accountability 
(Director), and is intended to promote public trust by providing for prompt, impartial 
and fair investigations of complaints by members of the public against sworn 
employees of the Berkeley Police Department. The Board and Director replace the 
Police Review Commission (PRC), established by Ordinance No. 4,644-N.S. 

Under Resolution No. 69,531 N.S., the City Council directed that the core 
functions of the Board and Director be implemented by July 1, 2021. Under Article 
XVIII, Section 125(13)(c) of the City Charter, the Board must establish rules of 
procedure governing the conduct of its business, which are subject to ratification 
by the City Council. In order for the Director to accept and investigate complaints 
filed against sworn members of the Police Department beginning July 1, 2021, 
interim regulations are needed until such time as the Board adopts permanent 
regulations and the Council ratifies them. 

These interim regulations reflect the procedures for handling complaints against 
police officers as set forth in Measure II as well as the provisions of the PRC 
Regulations for Handling Complaints Against Members of the Police Department 
(effective April 4, 2018) that are not in conflict with Measure II. They shall apply to 
all complaints that were pending with the PRC as of July 1, 2021, and all 
complaints filed with the Office of the Director of Police Accountability on and after 
July 1, 2021. Applicability of permanent regulations to these pending cases will be 
determined later. 

I. GENERAL PROVISIONS

A. Definitions
The following definitions shall apply in these interim regulations:

1. Administrative Closure: Closure of a complaint before a confidential
personnel hearing is held.

2. Aggrieved Party: Any person directly affected by the alleged police
misconduct.

3. Allegation: An assertion of specific police misconduct.
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4. Board Member: A member of the Police Accountability Board appointed 
by the City Council. 

5. Chief; Police Chief: Chief of the Berkeley Police Department. 

6. City’s discovery of alleged misconduct: The City’s discovery by a 
person authorized to initiate an investigation of an alleged act, 
omission, or other misconduct. 

7. Complaint: A declaration that alleges misconduct by a sworn employee 
of the Berkeley Police Department. 

8. Complainant: An aggrieved party who files a complaint with the Office 
of the Director of Police Accountability. 

9. Days: Means calendar days unless otherwise specified. 

10. Director of Police Accountability (Director): The individual appointed by 
the City Council to investigate complaints and carry out the operations 
of the Police Accountability Board and the Office of the Director of 
Police Accountability (ODPA). 

11. Duty Command Officer (DCO): A sworn employee of the Berkeley 
Police Department designated by the Chief of Police to appear at a 
hearing or review proceeding to answer questions clarifying BPD 
policy. 

12. Hearing Panel: Three Board members impaneled to conduct a 
confidential personnel hearing. 

13. Investigator: Employee of the Office of Director of Police Accountability 
whose primary role is to investigate complaints filed with the ODPA. 

14. Mediation: A process of attempting to reach a mutually agreeable 
resolution, facilitated by a trained, neutral third party. 

15. Police Accountability Board (Board): The body established by City 
Charter Article XVIII, Section 125. 

16. Review Panel: Three Board members impaneled to conduct a review of 
a BPD investigative record. 

17. Subject Officer: A sworn employee of the Berkeley Police Department 
against whom a complaint is filed. 

18. Witness Officer: A sworn employee of the Berkeley Police Department 
who has personal knowledge of events described in a complaint, but is 
not a subject officer. 

(PRC Reg. Sec. II.B., modified.)

B. Confidentiality 
1. Importance. In their capacity as Board members, each Board member 

will have access to confidential data or information related to Berkeley 
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Police Department personnel. ODPA staff will likewise have access to 
such confidential information. It is vitally important to the integrity of the 
complaint process under Measure II that all parties involved understand 
and adhere to the confidentiality of the process, and do all in their 
power to protect the privacy rights of Berkeley Police Department 
employees as required by law. (PRC Reg. Preamble.) 

2. Duty. Board members, ODPA staff, and their agents and 
representatives shall protect and maintain the confidentiality of any 
records and information they receive consistent with state or federal 
law governing such records or information. (Art. XVIII, Sec. 125(20)(b).) 
In particular, such persons shall not violate the rights of sworn officers 
to confidentiality of personnel file information under Penal Code secs. 
832.7, 832.8 (3(d)), and state law. Confidential information may be 
provided through witness testimony or through electronic or hard-copy 
transmission, and the obligation to maintain confidentiality applies, 
regardless of how the information is communicated. (PRC Reg. Sec. 
IV.A.) 

3. Closed hearings; effect on public records. All confidential personnel 
hearings and closed session meetings relating to the investigation of 
complaints against sworn officers will be closed to the public. Records 
of these investigations are confidential and will not be disclosed to 
members of the public. However, any public records included in, or 
attached to, investigative reports shall remain public records. (PRC 
Reg. Sec. 1.A.) 

4. Handling confidential information. For any proceeding in which hard 
copies of confidential information are distributed to Board members, 
each Board member shall return all confidential material to ODPA staff 
at the close of the proceedings, or as soon thereafter as practicable. 
(PRC Reg. Sec. IV.B.2.) For any proceeding in which electronic copies 
of confidential information are distributed to Board members, each 
Board member shall delete all confidential information as soon as the 
information is no longer needed, and promptly inform ODPA staff that 
they have done so. (NEW) 

5. Effect of violation. A Board member who violates confidentiality before 
or during a confidential personnel hearing shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
confidentiality for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of those 
present. Such adverse action may include: notice of the violation to the 
Board member’s nominating Councilmember or to the City Council, or a 
prohibition from participating in future confidential personnel hearings 
for the remainder of the Board member’s term. (PRC Reg. VI.D.3.)  
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II. COMPLAINTS FILED WITH THE OFFICE OF THE DIRECTOR OF POLICE 
ACCOUNTABILITY 

A. Initiating a complaint 
1. Complaint form. A complaint alleging misconduct by one or more sworn 

officers of the Berkeley Police Department must be filed on a form 
provided by the Office of the Director of Police Accountability. (Art. 
XVIII, Sec. 125(18)(a)(1); PRC Reg. Secs. I.B.7, II.A.1.) Complaint 
packets must include information about the difference between 
mediation and an investigation; language advising a complainant who 
is the subject of, or has commenced, litigation relating to the incident 
that gave rise to the complaint to consult an attorney before filing a 
complaint; and conclude with the following: “I hereby certify that, to the 
best of my knowledge, the statements made herein are true. I also 
understand that my oral testimony before the Board shall be given 
under oath.” Complaints shall be signed by the complainant, except for 
complaints initiated by the Board. (PRC Reg. Sec. II.A.1.) 

2. Who may file. Only an “aggrieved party” may file a complaint, except 
that if no complainant is available to initiate a complaint, and in any 
case involving a death, 5 Board members may vote to authorize an 
investigation or take other such action they deem appropriate. (PRC 
Reg. Secs. I.B.2., II. A.3.) 

3. Filing period. A complaint must be filed within 90 days of the alleged 
misconduct, except that the 90 days shall be tolled if: 

a) the complainant is incapacitated or otherwise prevented from filing 
a complaint; or 

b) the complainant is the subject of a criminal proceeding related to 
the subject matter of the complaint, in which case the time for the 
complainant to file is tolled until the criminal matter has been 
adjudicated or dismissed. 

(PRC Reg. Sec. II.A.2.) 

4. Late-filed complaints. Complaints filed between 91 and 180 days of the 
alleged misconduct must be reviewed by the Police Accountability 
Board in a closed session meeting. Six Board members must find good 
cause for the late filing, by clear and convincing evidence, to accept the 
complaint. A complaint filed after 180 days after the alleged misconduct 
will not be accepted. (PRC Reg. Sec. II.A.2.a) 

5. Sufficiency of complaint. Complaints must allege facts that, if true, 
would establish that misconduct occurred. Complaints that do not 
allege prima facie misconduct, or are frivolous or retaliatory, shall be 
submitted by the Director to the Board for administrative closure at the 
next regular meeting that allows the complainant to be provided at least 
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5 days’ notice. If a majority of Board members agree, the case will be 
closed; if the Board rejects the Director’s recommendation, the Notice 
of Complaint and Allegations must be issued within 10 days, unless the 
complainant has elected mediation. This section does not apply to 
complaints initiated by the Board under Section II.A.2. (PRC Reg. Sec. 
II.A.4.a.) 

6. Right to representation. Complainants and subject officers have the 
right to consult with, and be represented by, an attorney or other 
representative, but a representative is not required. If the ODPA is 
notified that a complainant or subject officer is represented, then the 
ODPA shall thereafter send copies of any materials or notices provided 
to the complainant or subject officer(s) to their representatives. (PRC 
Reg. Sec. II.A.5.) 

B. Mediation 
1. Election 

a. ODPA staff shall provide every complainant with information about 
the option to select mediation, and make every effort to ensure 
complainants understand this option. The complainant may elect to 
enter into mediation up until they are notified that the Director has 
submitted findings and recommendations as set forth in Section II. 
G.1 below.  

b. If the complainant elects mediation, ODPA staff shall notify the 
subject officer within 7 days that the complainant has opted for 
mediation, and include a copy of the complaint if not previously 
provided. This notice shall also inform the subject officer of their 
right to agree to or reject mediation within 10 days. 

c. A subject officer who agrees to mediation must agree to toll the 
City's 240-day disciplinary deadline if the officer later withdraws 
from mediation before mediation session begins. 

d. Once both parties agree to mediation, the complainant no longer 
has the option to have their complaint investigated and to proceed 
to a confidential personnel hearing, unless the subject officer 
withdraws from mediation. 

2. Completion 

After receiving notice from the mediator that a mediation has concluded, 
ODPA staff shall close the case and inform the Board. 

 (Art. XVIII, Sec. 125(18)(a)(2); PRC Reg. Sec. II.B., modified)

C. Complaint investigation 
1. Time for completion. Complaint investigations must begin immediately, 

proceed expeditiously, and be completed within 120 days of the City’s 
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discovery of the alleged misconduct, unless a Government Code sec. 
3304(d) applies (Art. XVIII, Sec. 125(18)(e)), except: 

a. If the complainant or subject officer is the subject of criminal 
proceedings related to the complaint, the ODPA shall not 
commence an investigation until the criminal matter is adjudicated 
or dismissed. All time limits for processing the complaint shall be 
tolled during the pendency of the proceedings. As soon as 
practicable after the filing of a complaint, the ODPA shall contact the 
District Attorney’s Office to determine the status and anticipated 
resolution of the criminal proceeding (PRC Reg. Sec. III.C.3.). 

b. A longer time period for the investigation, not to exceed 195 days, 
may be agreed upon as provided under Section II.O. 

2. Transmittal of complaint. Complaints accepted by the Director shall be 
sent by hard copy or electronically to the Chief of Police, BPD Internal 
Affairs, Board members, and each sworn officer against whom the 
complaint is filed. (Art. XVIII, Sec. 125(18)(g).)  

3. Notice of Complaint and Allegations. Within 28 days of a complaint 
filing or the acceptance of a late-filed complaint, the ODPA shall 
prepare and send a Notice of Complaint and Allegations by hard copy 
or electronically to the complainant, the Chief of Police or BPD Internal 
Affairs, and each identified subject officer. The Notice of Complaint and 
Allegations need not be sent if the complaint requests mediation, or the 
Director recommends administrative closure. (PRC Reg. Sec. III.B.1, 
modified.) 

4. Sworn officers’ schedules. The Chief of Police or their designee shall 
provide ODPA staff with the schedules of all sworn employees of the 
Police Department. (PRC Reg. Sec. VII.A.1.) 

5. Nature of investigation. The investigation shall consist of conducting 
recorded interviews with the complainant, subject officers, witness 
officers, and civilian witnesses; and collecting relevant documentary 
evidence, including, but not limited to, photographic, audio, and video 
evidence. (PRC Reg. Sec. III.C.1.) 

6. Production, subpoena, and preservation of records. The Berkeley 
Police Department and all other City departments must produce 
records and information requested by the Office of the Director of 
Police Accountability and Board in connection with investigations, 
without redaction or limitation, unless required by state or federal law. 
(Art. XVIII, Sec. 125(20)(a).)  

a. The Director may issue subpoenas to compel the production of 
books, papers, and documents as needed to carry out their duties 
and functions. (Art. XVIII, Sec. 125(20)(c).) 
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b. Whenever a PRC investigation is tolled, the Chief of Police shall take 
appropriate steps to assure preservation of the following items of 
evidence: 

I. The original Communications Center tapes relevant to the 
complaint. 

II. All police reports, records, and documentation, including body-
worn camera video. 

III. Names, addresses, telephone numbers, and statements of all 
witnesses. (PRC Reg. Sec. II.E.2.) 

7. Interview notices. Subject officers and witness officers must appear for 
interviews related to complaints. (Art. XVIII, Sec. 125(20)(c); PRC Reg. 
Exhibit A.) ODPA staff shall notify subject and witness officers at least 9 
days before a scheduled interview date by hard copy or, when feasible, 
email. An officer who is unavailable for an interview shall contact the 
Director or the Investigator immediately to state the reason for their 
unavailability. (PRC Reg. Sec. III.D.2.) 

8. Conduct of interviews, exercise of Constitutional rights. Interviews 
should be conducted such that they produce a minimum of 
inconvenience and embarrassment to all parties. Subject and witness 
officer interviews shall be conducted in compliance with the Public 
Safety Officers’ Procedural Bill of Rights Act1 (“POBRA”). When 
possible, ODPA staff shall avoid contacting BPD employees at home, 
and avoid contacting others at their place of employment. (PRC Reg. 
Sec. III.D.1.) While all officers have a right to invoke the Fifth 
Amendment, they also have a duty to answer questions before the 
ODPA regarding conduct and observations that arise in the course of 
their employment, and are subject to discipline for failure to respond. 
The exercise of any constitutional rights shall not be considered by the 
Board in its disposition of a complaint (PRC Reg. Sec. III.D.3.)

D. Pre-hearing complaint disposition. 
1. Administrative Closure 

a. Grounds 
The grounds upon which a complaint may be administratively closed 
include but are not limited to the following: 

i. Complaint does not allege prima facie misconduct or is 
frivolous or retaliatory. 

ii. Request for closure by complainant. 

                                            
1   Government Code Sec. 3300 et seq. 
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iii. Unavailability of complainant where staff has attempted at least 
3 telephone, electronic mail and/or regular mail contacts.  
Attempts to reach the complainant by telephone and/or mail 
shall be documented in the recommendation for Administrative 
Closure. 

iv. Mootness of the complaint including but not limited to 
situations where the subject officer’s employment has been 
terminated or where the complaint has been resolved by other 
means. 

v. Failure of the complainant to cooperate, including but not 
limited to: refusal to submit to an interview, to make available 
essential evidence, to attend a hearing, and similar action or 
inaction by a complainant that compromises the integrity of the 
investigation or has a significant prejudicial effect. 

vi. Failure of ODPA staff to timely complete its investigation, as 
set forth in Section II.C.1. 

b. Procedure 

A complaint may be administratively closed by a majority vote of 
Board members during closed session at a meeting. The 
complainant shall be notified of the opportunity to address the Board 
during the meeting no later than 7 days before the meeting. Cases 
closed pursuant to this section shall be deemed “administratively 
closed” and the complainant, the subject officer, and the Chief of 
Police shall be notified by mail.  

c. Effect of Administrative Closure 

Administrative Closure does not constitute a judgment on the merits 
of the complaint.  

(PRC Reg. Sec. V.A.) 

2. No Contest Response 

A subject officer who accepts the allegations of the complaint as 
substantially true may enter a written response of “no contest” at any 
time before the Director submits their findings and recommendations to 
the Board under Section II.G.1. If the subject officer sends a “no contest” 
response, the Director shall so notify the Board when findings and 
recommendations are sent to them. (PRC Reg. Sec. V.B., modified)

E. Initial submission and consideration of investigative findings and 
recommendations. 
1. Time to submit. Within 60 days of completing an investigation, the 

Director must submit and present investigative findings and 
recommendations to the Board in a closed session and convene a 
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confidential personnel hearing if the Board requests it. (Art. XVIII, Sec. 
125(18)(i).) This deadline may be extended as provided under Section 
II.O. 

2. Standard of proof. In determining whether a sworn officer has 
committed misconduct, the standard is “preponderance of the 
evidence.” (Art. XVIII, Sec. 125(18)(c).) 

3. Categories of Findings 

a. If the evidence shows that the alleged act did not occur, the finding 
shall be "Unfounded.” 

b. If the evidence fails to support the allegations, but the allegations 
cannot be shown as false, the finding shall be “Not Sustained.” 

c. If the evidence shows that the alleged act did occur, but was lawful, 
justified, and proper, the finding shall be “Exonerated.” 

d. If the evidence shows that the alleged act did occur and the action 
was not justified, the finding shall be "Sustained." 

(PRC Regs., Sec. VIII.B.) 

4. Recommendation of discipline and level of discipline. If the Director 
recommends a “sustained” finding on any allegation of misconduct, a 
recommendation of whether discipline is warranted must also be 
included. For those cases where an allegation of misconduct, if 
sustained, would involve any of the classes of conduct described in 
Penal Code 832.7, as enacted pursuant to Senate Bill 1421, the 
Director must include a recommendation regarding the level of 
discipline. (Art. XVIII, Sec. 125(18)(i).) 

5. Board decision. Upon reviewing the Director’s investigative findings, the 
Board must then decide whether to hold a confidential personnel 
hearing. 

a. If the Board agrees with the Director on all findings and 
recommendations, (i.e., no need for hearing), the Director shall send 
the findings and recommendations to the Chief of Police. The 
findings and recommendations must be sent within 195 days of the 
City’s discovery of alleged misconduct, except if extended as 
provided under Section II.M.2. 

b. If the Board decides that further fact-finding is needed, the Board 
may vote to hold a confidential personnel hearing. 

(Art. XVIII, Sec. 125(18)(i).)
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F. Scheduling a hearing, assigning Hearing Panel members, distributing 
hearing packet. 
1. Time. If the Board decides to move forward with a confidential 

personnel hearing, it must be held within 60 days of the date the ODPA 
has completed its investigation. (Art. XVIII, Sec. 125(18)(i).) 

2. Scheduling hearing. ODPA staff shall determine the availability of 
subject officers before setting a hearing date and time. Hearings are 
not to be scheduled on an officer’s day off or during vacation or other 
leave, unless two or more subject officers on same complaint do not 
share a common day on duty. (PRC Reg. Sec. VII.A.1.) 

3. Hearing Panel. ODPA staff shall secure a Hearing Panel to conduct the 
confidential personnel hearing. A Hearing Panel shall consist of three 
Board members, except that in death cases and any cases in which six 
Board members vote to sit as a whole, the entire Board, with a 
minimum of six Board members, will constitute the Hearing Panel. 
(PRC Reg. Sec. VI.A.) 

4. Obligation to serve; unavailability. Board members must serve on 
roughly an equal number of Hearing Panels each year. (PRC Reg. Sec. 
VI.B.1.) If a Hearing Panel member becomes unavailable, they shall be 
replaced by another Board member, and notice of substitution shall 
issue as soon as possible. If substituted within 7 days of a hearing, the 
subject officer retains the right to challenge the Board member for 
cause. The notice of challenge of a substituted Board member must be 
made at least 3 business days before convening the hearing and 
constitutes good cause for continuing the hearing. (PRC Reg. Sec. 
VI.B.2.) 

5. Effect of continuance. If a hearing is rescheduled due to unavailability 
of the complainant, a subject officer, or either party’s attorney, another 
Hearing Panel may be assigned. However, the Hearing Panel 
composition shall not change after the hearing has been convened. 
(PRC Reg. Sec. VI.B.3) 

6. Notice of hearing. The ODPA must issue a written hearing notice at 
least 14 days before the hearing to all parties, witnesses, 
representatives, Hearing Panel members, and the Police Chief. This 
notice must include the time, date, and location of the hearing, and the 
composition of the Hearing Panel. (PRC Reg. Sec. VII. A.2) 

7. Hearing Packet. The ODPA shall provide the Hearing Panel with a 
Hearing Packet, which shall contain the Director’s findings and 
recommendations, and all evidence and documentation obtained or 
produced during the investigation (Art. XVIII, Sec. 125(18)(i)), at least 
14 days before the hearing date. The Hearing Packet shall also be sent 
to the subject officer(s), any representatives, the Duty Command 
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Officer, and the Police Chief. The complainant shall receive a Hearing 
Packet without documents containing confidential investigatory 
materials or findings and recommendations. Witness officers and 
civilian witnesses shall receive a copy of only their interview transcript. 
(PRC Reg. Sec. VII.B., modified.

G. Board member impartiality; recusals; challenges 
1. Conduct. 

a. Board members shall maintain basic standards of fair play and 
impartiality, and avoid bias and the appearance of bias. In 
confidential personnel hearings, they shall hear all viewpoints. (Art. 
XVIII, Sec. 125(8)(b).)  

b. No member of a Hearing Panel shall publicly state an opinion 
regarding policies directly related to the subject matter of a pending 
complaint; publicly comment on any of the facts or analysis of a 
pending complaint; or pledge or promise to vote in any particular 
manner in a pending complaint. (PRC Reg. Sec. VI.D.2.)  

c. A Board member who violates Section G.1.b above, before or 
during a confidential personnel hearing, shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
that Section for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of 
those present. Such adverse action may include: notice of the 
violation to the Board member’s nominating Councilmember or to 
the City Council, or a prohibition from participating in future 
confidential personnel hearings for the remainder of the Board 
member’s term. (PRC Reg. VI.D.3.)  

2. Recusal; disclosure of ex parte contacts. Board members recused for a 
conflict of interest must do so immediately when an item is taken up. 
Board members shall verbally disclose all ex parte contacts concerning 
the subject of the hearing and shall submit a written report of such 
contacts before the hearing begins. Ex parte contacts include any 
contact between a Board member and any party involved in the 
complaint before the public hearing. (Art. XVIII, Sec. 125(8)(b)(2).) 

3. Challenges to Hearing Panel member 
a. Basis for Challenge. A Board member who has a personal interest, 

or the appearance thereof, in the outcome of a hearing shall not sit 
on the Board.  Personal interest in the outcome of a hearing does not 
include political or social attitudes or beliefs. Examples of personal 
bias include, but are not limited to: 
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i. a familial relationship or close friendship with the complainant or 
subject officer; 

ii. witnessing events material to the inquiry; 

iii. a financial interest in the outcome of the inquiry; 

iv. a bias for or against the complainant or subject officer. 

 

b. Procedure 

i. No later than 7 days of the date of mailing of the Hearing 
Packet, which includes the names of the Board members 
constituting the Hearing Panel, the complainant or the subject 
officer(s) may file a written challenge for cause to any Board 
member.  Such challenge must specify the nature of the conflict 
of interest. 

ii. The Director shall contact the challenged Board member as 
soon as possible after receipt of the challenge. 

iii. If the Board member agrees to recuse themself, the Director 
shall ask another Board member to serve. 

iv. If the Board member disagrees that the challenge is for good 
cause, they shall state their reasons in writing, and the Director 
shall make this determination. If the Director finds good cause 
for the challenge, the Director shall inform the challenged Board 
member and ask another to serve. 

v. If the Director rejects a challenge to a Board member and the 
Board member serves, the written challenge and the Board 
member's written response shall be made part of the hearing 
record. 

c. Replacement of Board member. Any Board member who is unable to 
serve for any reason shall be replaced by another Board member, 
except in cases involving a death. 

(PRC Reg. Sec. VI.C., modified.) 
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H. Continuance requests; other pre-hearing motions 
1. Pre-hearing continuance requests. Requests to continue a hearing 

must be made to the Director as soon as the cause for continuance 
arises. The Director may grant the request only for good cause. Factors 
in determining good cause include: reason for request, timeliness, 
prejudice to the other party, filing date of complaint, and previous 
continuance requests. A request for a continuance made within 3 
business days of the hearing date shall not be granted unless the 
requester cannot attend due to a personal emergency or can 
demonstrate substantial prejudice if denied. A continuance granted at a 
subject officer’s request shall toll any disciplinary time period under the 
Memorandum of Understanding between the City of Berkeley and the 
Berkeley Police Association and the 60-day time limitation under Article 
XVIII, Section 125(18)(i). (PRC Reg. Sec. VII.C.4., modified) 

2. Newly Discovered Evidence or Witnesses. The complainant and 
subject officer shall provide any newly discovered evidence or 
witnesses’ names to the ODPA staff no later than 14 days before the 
scheduled hearing date, with an explanation as to why the evidence or 
witnesses could not have been discovered earlier and its significance.  
ODPA staff shall inform the Hearing Panel of the newly discovered 
evidence or witnesses as soon as possible. 

The Hearing Panel shall decide whether or not to allow the evidence or 
witnesses no later than 4 business days before the scheduled hearing 
date, and ODPA staff shall notify both the complainant and the subject 
officer of the Hearing Panel’s decision. (PRC Reg. Sec. VII.C.1.) 

3. Procedural issues. The complainant and subject officer shall raise any 
procedural issues by submitting them in writing to the Director at least 7 
days before the hearing date. Procedural issues can include, without 
limitation, expiration of the 1-year limitation period under Government 
Code section 3304, or whether an officer should testify. (PRC Reg. 
Sec. VII.C.2.) 

I. Hearing procedures 
1. Who may or must be present at hearing. Hearings are closed to the 

public. The Director and Investigator may be present during the entirety 
of the hearing. The Duty Command Officer may be present for all but 
the Board members’ deliberations. (PRC Reg. VII.D.1.) The 
complainant and the subject officer shall be present to answer 
questions from Board members, subject to state law. (Art. XVIII, Sec. 
125(18)(i).) An attorney or other representative for the complainant or 
the subject officer may participate in the hearing, but a representative is 
not required, and the complainant or subject officer is responsible for 
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ensuring their representative’s presence at the hearing. (PRC Reg. 
VII.D.2.) 

2. Continuances. If good cause is shown, the Hearing Panel may continue 
the hearing due to the unanticipated unavailability of a witness or a 
representative. (PRC Reg. Sec. VII.D.3.) 

3. Party’s failure to appear. Absent good cause, if the complainant fails to 
appear within 30 minutes of the scheduled hearing time, the complaint 
will be dismissed. Absent good cause, if the subject officer fails to 
appear within 30 minutes of the scheduled hearing time, the hearing 
will proceed and the allegations may be sustained. (PRC Reg. Sec. 
VII.D.4.)  

4. Lack of full Hearing Panel. If two Hearing Panel members are present 
but a third fails to appear within 30 minutes of the scheduled hearing 
time, the hearing will be continued until a third Hearing Panel member 
is seated, unless all parties agree to proceed with two Hearing Panel 
members, in which case all findings must be unanimous. (PRC Reg. 
Sec. VII.D.5.) 

5. Chair of panel. The Hearing Panel shall select one member to serve as 
the Chairperson of the hearing. (PRC Reg. Sec. VI.A.) 

6. Taking testimony at the hearing.  

a. The complainant and any civilian witnesses will be called into the 
hearing room to testify separately; the subject officers and their 
representatives may be present during their testimony. The 
complainant or their representative may make a statement or rely 
on the interview statements. Questioning will then proceed as 
follows: a) Board members may ask questions; b) the subject officer 
or his or her representative may ask questions; c) Board members 
may ask follow-up questions. After questioning is completed, the 
complainant or their representative will have up to 15 minutes to 
provide a summary of their case and a closing statement. (PRC 
Reg. Sec. VII.D.7.)  

b. The complainant and their representative, and civilian witnesses will 
each be excused from the hearing room after their testimony or 
representation is completed. (PRC Reg. Sec. VII.D.8.)  

c. The subject officers and any witness officers will be called into the 
hearing room to testify separately. Subject officer representatives 
may be present for all testimony. Each subject officer may make a 
statement or choose to rely on the interview statements. Each 
subject officer will be questioned by their representative first, after 
which the officer may be questioned by 2 Board members, unless 
the officer waives this requirement. After questioning is completed, 
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each subject officer will have up to 15 minutes to provide a summary 
of their case and a closing statement.  

d. The subject officers and witness officers will each be excused from 
the hearing room after their testimony is completed. (PRC Reg. Sec. 
VII.D.9.) 

7. Subpoenas. The Board may issue subpoenas to compel the production 
of books, papers, and documents as needed to carry out their duties 
and functions. (Art. XVIII, Sec. 125(20)(c).) 

8. Maintaining order. No person at hearing shall become subject of undue 
harassment, personal attack, or invective. If the chairperson fails to 
maintain reasonable order, BPD employees may leave the hearing 
without prejudice. The burden shall be upon the BPD employee to 
establish to the City Manager’s satisfaction that their reason for leaving 
was sufficient. (PRC Reg. Sec. VII.D.10.) 

 

J. Evidence 
1. General. The hearing need not be conducted according to technical 

rules of evidence. Any relevant evidence shall be admitted if it is the 
sort of evidence on which reasonable persons are accustomed to rely 
in the conduct of serious affairs.  

2. Procedure. Evidence shall be taken in accordance with the following 
provisions: 

a. The complainant and subject officers shall have the right to testify 
and refer to any relevant evidence that has been entered into the 
record. If the complainant or subject officers do not testify on their 
own behalf, they may be called and examined as if under cross-
examination.;  

b. Oral evidence shall be taken only under oath. 

c. The Chairperson shall exclude irrelevant and unduly repetitious 
evidence. 

d. The Chairperson shall exclude unruly or disruptive persons from the 
hearing. 

e. The Chairperson will conduct the hearing subject to being overruled 
by a majority of the Hearing Panel members. Hearing Panel 
members shall be primarily responsible for obtaining testimony. 
ODPA staff will answer Board members’ questions on the evidence, 
points of law, and procedure. 

f. The City Attorney's opinion will be sought whenever the 
interpretation of a City Ordinance or the City Charter is contested 
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and pivotal to the case, or when a case raises substantial legal 
issues of first impression. 

g. If the Hearing Panel needs additional evidence or an opinion from 
the City Attorney to reach its findings, it may continue the hearing to 
a future date. 

h. If either party requests that the hearing be continued to consider 
motions or points of law, any applicable BPD disciplinary time limit 
shall be tolled for the period of such continuance. 

3. Judicial disposition. Either party may present to the Hearing Panel 
evidence of the disposition of a related matter by any branch of the 
judiciary (including but not limited to superior court, traffic court, and 
small claims court), and the Hearing Panel shall accept those findings 
as true. 

(PRC Reg. Sec. VII.E.) 

K. Deliberation and Findings 
1. Deliberation. After the hearing has concluded, the Hearing Panel 

deliberates outside the presence of everyone except ODPA staff. The 
Hearing Panel shall not consider any information not received in the 
hearing packet or during the hearing. (PRC Reg. Sec. VIII.A.) 

2. Vote. The Hearing Panel shall affirm, modify, or reject the findings and 
recommendation of the Director of Police Accountability. (Art. XVIII, 
Sec. 125(18)(j).) All action of the Hearing Panel shall be by majority 
vote of those Board members present. (PRC Reg. Sec. VIII.B.)  

3. Transmittal of findings. The Hearing Panel’s decision must be 
submitted in writing to the Chief of Police within 15 days of the hearing 
(Art. XVIII, Sec. 125(18)(j)), unless extended as provided under Section 
II.M.2. (Art. XVIII, Sec. 125(18)(m).) 

4. Content of findings. 

a. If the Hearing Panel agrees with the findings and recommendations 
of the Director, no explanation is required. 

b. If the Hearing Panel modifies or rejects a finding or recommendation 
of the Director, the Hearing Panel shall provide an explanation of its 
decision. (Art. XVIII, Sec. 125(18)(j).)  

c. Any Hearing Panel member dissenting from a finding or 
recommendation of the majority shall submit a separate written 
explanation of their reasoning (PRC Reg. Sec. VIII.B.), unless the 
dissenter agrees with the Director’s finding and recommendation. 
(NEW)
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L. Findings of Chief of Police; tentative decision; final determination by 
Chief or City Manager. 
1. Chief’s decision. Within 10 days of receiving the findings and 

recommendations from the Director under Section II.E.5.a. above, or 
from the Hearing Panel under Section II.K.3.b. above, the Chief of 
Police shall take one of the following actions  

a. Issue a final decision if the Chief agrees with the Director or with the 
Hearing Panel. 

b. Submit a tentative decision to the Director and the Police 
Accountability Board. 

2. Director’s request to review tentative decision. If the Chief submits a 
tentative decision, the Director may request, within 10 days of receiving 
the decision, that the Chief submit the decision to the City Manager. If 
the Director does not make the request, the Chief’s decision becomes 
final. 

3. City Manager’s final decision. Within 25 days of receiving the submittal 
from the Chief, the City Manager or their designee shall submit a final 
determination, with a written explanation, to the Director, the Board, 
and the Chief. 

(Art. XVIII, Sec. 125(18)(k).) 

4. Extension of time. The deadlines in this Section II.L may be extended 
as provided under Section II.M.2. (Art. XVIII, Sec. 125(18)(m).) 

M. Time limits; extensions. 
1. Overall limit. The time limit for investigations and notification of 

discipline is 240 days from the date of the City’s discovery of alleged 
misconduct, unless a Government Code section 3304(d) exception 
applies. (Art. XVIII, Sec.(125)(18)(d).) 

2. Other time limits. The deadlines for the Director to complete an 
investigation, present investigative findings to the Board, submit 
findings and recommendations to the Chief of Police, or request that 
the Chief submit a tentative decision to the City Manager; as well as 
deadlines for the Chief to act on findings and recommendations from 
the Director or Hearing Panel, and for the City Manager or their 
designee to make a final decision, are advisory, and may be adjusted 
by the Director after consulting with the City Manager and Chief, to 
ensure that all investigations and notifications are completed within 240 
days. The timeline for completing an investigation shall not be extended 
beyond 195 days. (Art. XVIII, Sec.125(18)(m).) 
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III. CONTESTING FINDINGS OF DECISION WHEN COMPLAINT FILED WITH 
THE POLICE DEPARTMENT. 

A. Application 
1. This Section III applies to complaints that a member of the public files 

with the Police Department only. 

B. Procedure 
1. When the Internal Affairs division of the Police Department has 

completed its investigation of a complaint, the Chief of Police shall 
issue a letter of disposition to the subject officer and the Director. The 
Chief shall also issue a letter of disposition to the complainant that 
complies with the Penal Code. (Art. XVIII, Sec. 125(19)(d).) 

2. If a finding is “not sustained,” “unfounded,” or “exonerated,” the 
complainant has 20 days from the date notice is sent (by mail or other 
reasonable means that the complainant agrees to), to contest the 
Chief’s determination to the Director. (Art. XVIII, Sec. 125(19)(e).) The 
Director, if appropriate, may request to review all files, transcripts, and 
records related to the complaint. (Art. XVIII, Sec. 125(19)(e)(1).) 

3. Within 15 days of receiving an objection from a complainant or a notice 
from the Chief that a complainant has objected, the Director, in their 
discretion, may notify the complainant that either: 

a. The objection is accepted and the Board will convene a Review 
Panel to conduct a review based on the investigative record 
provided by the Department; or 

b. The objection is dismissed. In such cases, the Director must notify 
the Board of such dismissal in writing within 30 days of notifying the 
complainant of the dismissal. 

(Art. XVIII, Sec. 125(19)(e)(1); Review Panel added.) 
 

4. If the Director decides that the Board will conduct a review, ODPA staff 
shall secure a Review Panel of three Board members to conduct a 
review of the investigative record at a closed session meeting. 

a. At the meeting, only Review Panel members and ODPA staff will be 
present. A Duty Command Officer may be present. 

b. The Review Panel shall evaluate the investigative record to 
determine whether the complainant’s objection has merit, either 
because the Department failed to proceed in a manner required by 
state and federal law, or because the Chief’s decision is not 
supported by the evidence in the record. 

c. All action of the Review Panel must be by majority vote. 
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(NEW. Details not in Charter and no counterpart in PRC procedures.) 

5. The Review Panel must, within 45 days of the date the Director accepts 
an objection: 

a. Dismiss the complainant’s objection; or 

b. Issue a report agreeing with the Chief’s determination; or 

c. Issue a report disagreeing with the Chief’s determination if the 
Review Panel finds that: 1) the Department failed to proceed in a 
manner required by state and federal law; or 2) the Chief’s decision 
is not supported by the evidence in the record. The Director shall 
submit this report to the Chief and the City Manager. 

(Art. XVIII, Secs. 125(19)(f), 125(19)(g).) 

6. Within 15 days of receiving a Review Panel’s recommendation 
disagreeing with the Chief, the Chief may prepare a report for the City 
Manager addressing any concerns or objections. (Art. XVIII, Sec. 
125(19)(g).) 

7. Within 25 days of receiving the Chief’s report, the City Manager or their 
designee shall consider the reports of both the Board and the Chief, 
and send a final determination with a written explanation to the 
Director, the Board, and the Chief. (Art. XVIII, Sec. 125(19)(g).) 

8. The deadlines in this Section III are advisory, and may be adjusted by 
mutual agreement between the City Manager, the Director, and the 
Chief, to ensure that all investigations are completed such that the time 
limit for investigations and notification of discipline occurs within 240 
days, and investigation of all complaints filed with the Police 
Department are completed within 120 days of the City’s discovery of 
alleged misconduct, unless a Government Code section 3304(d) 
exception applies. (Art. XVIII, Sec. 125(19)(i).) 

IV. INFORMAL COMPLAINTS 

A. An informal complaint is a communication from a member of the public, not 
on a complaint form, that identifies an officer or officers by name, badge 
number, or other identifying features, and alleges any act of misconduct 
pertaining to the manner in which the officer performs their duties. Such 
complaints shall be treated confidentially. 

B. ODPA staff shall contact the complainant to explain the policy complaint 
and formal individual complaint processes. 

C. Informal complaints will be agendized for a closed session at the next 
regular Board meeting and distributed to the Board in closed session, with 
notice to the named officer(s). 
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D. The Board shall consider the informal complaint and recommend what 
additional action, if any, the Director of Police Accountability should take. 

(Adopted by the PRC Jan. 8, 2020.) 

V. AVAILABILITY AND AMENDMENT OF REGULATIONS 

A. These Interim Regulations shall be posted on the website of the Office of 
the Director of Police Accountability, and ODPA staff shall furnish them to 
any person requesting a copy.  

B. Amendments to these Interim Regulations require a majority vote of the 
Board and ratification by the City Council. 

(PRC Reg. Sec. IX, modified.) 
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AN N O T AT E D  AG E N D A 

 
S PE CI AL  M EET I NG O F T HE 
B E R K E LE Y C I T Y  C O U N CI L  

 

Tuesday, October 5, 2021 
6:00 PM 

 
JESSE ARREGUIN, MAYOR 

Councilmembers: 

DISTRICT 1 – RASHI KESARWANI  DISTRICT 5 – SOPHIE HAHN 
DISTRICT 2 – TERRY TAPLIN  DISTRICT 6 – SUSAN WENGRAF 
DISTRICT 3 – BEN BARTLETT  DISTRICT 7 – RIGEL ROBINSON 
DISTRICT 4 – KATE HARRISON  DISTRICT 8 – LORI DROSTE 

 
PUBLIC ADVISORY:  THIS MEETING WILL BE CONDUCTED EXCLUSIVELY THROUGH 
VIDEOCONFERENCE AND TELECONFERENCE  
Pursuant to Government Code Section 54953(e) and the state declared emergency, this meeting of the City Council 
will be conducted exclusively through teleconference and Zoom videoconference. The COVID-19 state of 
emergency continues to directly impact the ability of the members to meet safely in person and presents imminent 
risks to the health of attendees. Therefore, no physical meeting location will be available.   
 
Live audio is available on KPFB Radio 89.3. Live captioned broadcasts of Council Meetings are available on Cable 
B-TV (Channel 33) and via internet accessible video stream at 
http://www.cityofberkeley.info/CalendarEventWebcastMain.aspx. 
 
To access the meeting remotely: Join from a PC, Mac, iPad, iPhone, or Android device:  Please use this URL: 
https://us02web.zoom.us/j/83878881991. If you do not wish for your name to appear on the screen, then use the 
drop down menu and click on "rename" to rename yourself to be anonymous.  To request to speak, use the “raise 
hand” icon by rolling over the bottom of the screen.  
 
To join by phone: Dial 1-669-900-9128 or 1-877-853-5257 (Toll Free) and enter Meeting ID: 838 7888 1991. If you 
wish to comment during the public comment portion of the agenda, Press *9 and wait to be recognized by the Chair.  
 
Please be mindful that the teleconference will be recorded as any Council meeting is recorded, and all other rules 
of procedure and decorum will apply for Council meetings conducted by teleconference or videoconference. 
 
To submit a written communication for the City Council’s consideration and inclusion in the public record, email 
council@cityofberkeley.info. 
 
This meeting will be conducted in accordance with the Brown Act, Government Code Section 54953.  Any member 
of the public may attend this meeting.  Questions regarding this matter may be addressed to Mark Numainville, City 
Clerk, (510) 981-6900. The City Council may take action related to any subject listed on the Agenda. Meetings will 
adjourn at 11:00 p.m. - any items outstanding at that time will be carried over to a date/time to be specified.  
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Preliminary Matters 

Report from Closed Session 

The City Council met in closed session and authorized the City Attorney to settle Nathan 
Spencer v. City of Berkeley, Alameda County Superior Court, Case No. RG 19036980 for 
$38,700. 
 
The City Council met in closed session and authorized the City Attorney to settle Yenny Ung v. 
City of Berkeley, Alameda County Superior Court, Case No. RG19047098 for $95,000. 

Roll Call: 6:04 p.m. 

Present: Bartlett, Harrison, Hahn, Wengraf, Robinson, Droste, Arreguin 

Absent: Kesarwani, Taplin 

Councilmember Kesarwani present at 6:07 p.m. 

Councilmember Taplin present at 6:07 p.m. 
 
Consent Calendar 
 

A.  Waiver of Sanctuary City Ordinance for Motorola Solutions Lease 
From: City Manager 
Recommendation: Adopt a Resolution waiving the contract prohibition of Berkeley 
Municipal Code Chapter 13.105, Sanctuary City Contracting, in order to enter into a 
Public Safety Radio System lease with Motorola Solutions, Incorporated. 
Financial Implications: See report 
Contact: Jennifer Louis, Police, (510) 981-5900, Abe Roman, Fire, (510) 981-3473 
Action: Moved to Action Calendar. 24 speakers. M/S/C (Arreguin/Taplin) to adopt 
Resolution No. 70,052–N.S. waiving the contract prohibition of Berkeley Municipal 
Code Chapter 13.105, Sanctuary City Contracting, in order to enter into a Public 
Safety Radio System lease with Motorola Solutions, Incorporated. 
Vote: Ayes – Kesarwani, Taplin, Wengraf, Robinson, Droste, Arreguin; Noes - None; 
Abstain – Bartlett, Harrison; Absent - Hahn. 
 
Councilmember Hahn absent 7:07 p.m. – 9: 23 p.m. 
 
Recess 7:53 p.m. – 8:03 p.m.  
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Action Calendar 
 

1.  Approval of Interim Regulations for the Police Accountability Board and Office 
of the Director of Police Accountability for Handling Complaints Against Sworn 
Officers of the Police Department (Continued from September 28, 2021) (Item 
contains supplemental material) 
From: Police Accountability Board and Director of Police Accountability 
Recommendation: Approve Interim Regulations to be used by the Police 
Accountability Board and Director of Police Accountability for Handling Complaints 
Against Sworn Officers of the Police Department under City Charter Article XVIII, 
Section 125 (Measure II). The City Council is asked to choose between the Board’s 
modified proposal, conditioned upon City Attorney approval, or the Interim Director’s 
preferred version.  
Financial Implications: None 
Contact: Katherine Lee, Interim Director of Police Accountability, (510) 981-4950 
 
Action: M/S/Failed (Taplin/Droste) to approve the Interim Regulations as proposed 
by the Director of Police Accountability with an amendment to require written 
permission of aggrieved party for an eye witness to file a complaint.  
Vote: Ayes – Taplin, Wengraf, Droste; Noes – Kesarwani, Bartlett, Harrison, Hahn, 
Robinson, Arreguin. 
 
Action: 19 speakers. M/S/C (Harrison/Hahn) to approve Interim Regulations as 
proposed by the Police Accountability Board including the items listed below. 
 

• Adding Eyewitnesses to the definition of “Complainant” which reads as 
follows, “Aggrieved Parties, as well as Eyewitnesses to alleged police 
misconduct who file a complaint with the Office of the Director of Police 
Accountability.” 

• Amending Section II.A.2. Who may file, to read, “Only Aggrieved Parties, as 
well as Eyewitnesses to alleged police misconduct, may file a complaint. 
Complaints may also be initiated by the Board upon a vote of five Board 
members to authorize an investigation.”  

• Extending filing deadline for complaints to 180 days. 
• Definition of “Eyewitness(es)” added to Section I.A. to include description as a 

“percipient witness.” 
 
Consideration of amendments to how testimony is taken at hearings is deferred until 
the required legal process is completed. 
Vote: All Ayes. 

 
Adjournment 
 
 Action: M/S/C (Wengraf/Robinson) to adjourn the meeting. 

Vote: Ayes – Kesarwani, Taplin, Bartlett, Harrison, Wengraf, Robinson, Droste, 
Arreguin; Noes – None; Abstain – None; Absent – Hahn. 
 
Councilmember Hahn absent 10:15 p.m. – 10:16 p.m. 
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  Adjourned at 10:16 p.m. 

Communications 

• None 

Supplemental Communications and Reports 1 

• None 

Supplemental Communications and Reports 2 
Item #A: Waiver of Sanctuary City Ordinance for Motorola Solutions Lease 

1. Diana Bohn 

Supplemental Communications and Reports 3 
Item #A: Wiaver of Sanctuary City Ordinance for Motorola Solutions Lease 

2. Diana Bohn 
3. Catherine Huchting 
4. Margot Smith 
5. Linda Franklin 
6. Terry Paris 

 
Item #1: Approval of Interim Regulations for the Police Accountability Board and 
Office of the Director of Police Accountability for Handling Complaints Against 
Sworn Officers of the Police Department 

7. Linda Franklin 

 

PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



 
 
 
 
 
 
 
 

 
EXHIBIT H 

 

PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



 

2300 Contra Costa Boulevard │ Suite 500 │ Pleasant Hill, CA 94523 │ T 925.609.1699 │ F 925.609.1690  
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SAN FRANCISCO | SANTA MONICA | TRUCKEE 
www.RLSlawyers.com 

Rockne A. Lucia, Jr. 
Attorney at Law 

RLucia@RLSlawyers.com 
 

October 19, 2021 
 
VIA ELECTRONIC MAIL [JHOLTZMAN@PUBLICLAWGROUP.COM] & FIRST CLASS MAIL 
 
Jonathan V. Holtzman 
Renne Public Law Group, LLP 
350 Sansome St., Ste. 300 
San Francisco, CA 94104-1307 
 

Re: City of Berkeley PAB Interim Regulations / Meet & Confer Obligation 
 

Dear Mr. Holtzman: 
 

As you know this office represents the Berkeley Police Association (“BPA”).  Over the 
course of the last few weeks we have corresponded regarding the City of Berkeley’s (“City”) 
implementation of the Police Accountability Board’s (“PAB”) Interim Regulations. The City 
Council approved the PAB Interim Regulations (“Regulations”) on October 5th.  Upon learning 
of the Council’s action, the BPA immediately requested copies of the actual regulations passed 
by the Council since none were posted on the City website.  On October 12th the BPA was 
provided with the attached version of the Regulations showing the changes from the version 
submitted by the Interim Executive Director to the Council. You are aware that prior to 
implementation, the BPA had engaged in a series of communications with the City requesting to 
meet and confer over the regulations.    

 
 The City’s unilateral adoption and subsequent implementation of the Regulations was 
unlawful. The law is clear that the City cannot implement until the parties have exhausted the 
meet and confer process, up to and including impasse procedures, pursuant to the Meyers-Milias-
Brown Act, Government Code section 3500 et seq. (“MMBA”). This would include the City’s 
obligation to meet and confer in good faith over any matter within the scope of representation 
prior to implementation. (Gov. Code §§ 3304.5, 3505 [“The governing body of a public agency 
… shall meet and confer in good faith regarding wages, hours, and other terms and conditions of 
employment with representatives of such recognized employee organizations … and shall 
consider fully such presentations as are made by the employee organization on behalf of its 
members prior to arriving at a determination of policy or course of action”].)  
 
 The City has not provided the BPA with any formal notice of the Council adoption of the 
Regulations nor has the PAB provided any notice to the BPA of implementation. In light of the 
lack of notice, the BPA is left to assume that the City is taking the position that the decision to 
adopt and implement the Regulations is purportedly a non-negotiable management decision, and 
therefore it need not exhaust the meet and confer process prior to implementation.  Regardless of 
the justification for lack of notice, the City’s position is not supported by law and there is no 
authority to discharge meet and confer obligations.   
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Thus, even assuming arguendo that the City’s decision to adopt and unilaterally 
implement the Regulations and portions of the same are outside the scope of representation 
(which the Association does not concede), it is well established that the City has the obligation to 
negotiate over aspects of the regulation that impact matters within scope before that decision is 
implemented. (Regents of the University of California (2012) PERB Decision No. 2783-H, p. 28) 
[“Before implementing a non-negotiable change, the parties must first negotiate over aspects of 
the change that impact matters within the scope of representation”]; also see Trustees of the 
California State University (2012) PERB Decision No. 2287-H, p. 11 [“[O]nce the decision is 
made the employer must respond to requests to negotiate in a manner consistent with its duty to 
bargain in good faith”]; County of Santa Clara (2019) PERB Decision No. 2680-M [“In both 
contexts—a decision involving a negotiable subject or a negotiable effect of a non-negotiable 
decision—the employer’s obligations are the same. Thus, an employer must provide notice and a 
meaningful opportunity to bargain over the reasonably foreseeable effects of its decision before 
implementation, just as it would be required to do before making a decision on a mandatory 
subject of bargaining”].)   
 

Implementation prior to completing the meet and confer process is allowable only in very 
limited circumstances, where all of the following elements are met: 
 

(1) the implementation date is based on an immutable deadline or an important managerial 
interest, such that a delay in implementation beyond the date chosen would effectively 
undermine the employer’s right to make the decision; 

 
(2) The employer gives sufficient advance notice of the decision and implementation date to 

allow for meaningful negotiations prior to implementation, and; 
 

(3) the employer negotiates in good faith prior to implementation and continues to negotiate 
afterwards as to the subjects that were not resolved by virtue of implementation. 

 
(Regents of the University of California, supra, pp. 27-29, citing Compton Community College 
Dist. (1989) PERB Decision No. 720.) 
 
 The City cannot meet these elements here.  
 

The BPA has not been provided facts supporting the notion that the City’s unilaterally-
determined deadline is “immutable” such that a delayed implementation beyond that date would 
effectively undermine the City’s ability to negotiate and implement interim PAB regulations.  
 

Prior to Council adoption, the City provided notice to the BPA that it was considering 
adopting and implementing interim regulations.  Communications ensued between BPA and City 
representatives regarding the nature and scope of the proposals. The BPA was provided several 
versions of the draft regulations and requested meet and confer. Conversations concerning those 
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drafts never culminated in an actual meet and confer over proposed draft interim regulations. 
There was an offer by the BPA to accept a set of interim regulations which represented a status 
quo proposal. That status quo proposal consisted of the existing Police Review Commission 
regulations supplemented with specific sections from the relevant City Charter provisions 
(Article XVIII, Police Accountability Board and Director of Police Accountability, Section 125). 
There was no final agreement reached and no meet and confers were held. The BPA made it 
clear that it was not waiving any right to meet and confer over PAB interim regulations. 
 
 In light of the above, the BPA demands that the City rescind or hold in abeyance the PAB 
interim regulations adopted by the Council until the meet and confer process has been fully 
exhausted. The City must cease and desist from taking any actions involving or implicating the 
rights of BPA members, nor may it compel any members to act in response to PAB regulations 
enacted in violation of the MMBA. The City’s insistence on moving forward will prompt the 
BPA to pursue available legal remedies to protect its collective bargaining rights.  
 

Thank you for your time and cooperation and I look forward to your prompt reply. 
   

      Sincerely,   
  

RAINS LUCIA STERN 
ST. PHALLE & SILVER, PC 

 
 
 

     Rockne A. Lucia, Jr.  
 

RAL:tw 
 
cc: Darren Kacalek, BPA President (via email only) 
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Police Accountability Board 
Office of the Director of Police Accountability 

 
Interim Regulations for Handling Complaints Against Sworn Officers of the 
Police Department under City Charter Article XVIII, Section 125 (Measure II) 

Preamble 

These interim regulations for handling complaints against sworn members of the 
Berkeley Police Department are issued in accordance with an amendment to the 
Charter of the City of Berkeley adding Article XVIII, Section 125, approved by the 
voters of the City as Measure II on November 3, 2020. Measure II establishes a 
Police Accountability Board (Board) and a Director of Police Accountability 
(Director), and is intended to promote public trust by providing for prompt, impartial 
and fair investigations of complaints by members of the public against sworn 
employees of the Berkeley Police Department. The Board and Director replace the 
Police Review Commission (PRC), established by Ordinance No. 4,644-N.S. 

Under Resolution No. 69,531 N.S., the City Council directed that the core functions 
of the Board and Director be implemented by July 1, 2021. Under Article XVIII, 
Section 125(13)(c) of the City Charter, the Board must establish rules of procedure 
governing the conduct of its business, which are subject to ratification by the City 
Council. In order for the Director to accept and investigate complaints filed against 
sworn members of the Police Department beginning July 1, 2021, interim regulations 
are needed until such time as the Board adopts permanent regulations and the 
Council ratifies them. 

These interim regulations reflect the procedures for handling complaints against 
police officers as set forth in Measure II as well as the provisions of the PRC 
Regulations for Handling Complaints Against Members of the Police Department 
(effective April 4, 2018) that are not in conflict with Measure II. They shall apply to all 
complaints that were pending with the PRC as of July 1, 2021, and all complaints 
filed with the Office of the Director of Police Accountability on and after July 1, 2021. 
Applicability of permanent regulations to these pending cases will be determined 
later. 

I. GENERAL PROVISIONS 

A. Definitions 

The following definitions shall apply in these interim regulations: 

1. Administrative Closure: Closure of a complaint before a confidential 
personnel hearing is held. 

2. Aggrieved Party: Any person directly affected by the alleged police 
misconduct. 

3. Allegation: An assertion of specific police misconduct. 
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Section I.A. 

5.4. Board Member: A member of the Police Accountability Board 
appointed by the City Council. 

6.5. Chief; Police Chief: Chief of the Berkeley Police Department. 

7.6. City’s discovery of alleged misconduct: The City’s discovery by a 
person authorized to initiate an investigation of an alleged act, 
omission, or other misconduct. 

8.7. Complaint: A declaration that alleges misconduct by a sworn 
employee of the Berkeley Police Department. 

9.8. Complainant: An aggrieved party as well as an eyewitness to alleged 
police misconduct who files a complaint with the Office of the Director 
of Police Accountability. 

10.9. Days: Means calendar days unless otherwise specified. 

11.10. Director of Police Accountability (Director): The individual 
appointed by the City Council to investigate complaints and carry out 
the operations of the Police Accountability Board and the Office of the 
Director of Police Accountability (ODPA). 

12.11. Duty Command Officer (DCO): A sworn employee of the 
Berkeley Police Department designated by the Chief of Police to 
appear at a hearing or review proceeding to answer questions clarifying 
BPD policy. 

12. Eyewitness: A percipient witness.  

13. Hearing Panel: Three Board members impaneled to conduct a 
confidential personnel hearing. 

14. Investigator: Employee of the Office of Director of Police Accountability 
whose primary role is to investigate complaints filed with the ODPA. 

15. Mediation: A process of attempting to reach a mutually agreeable 
resolution, facilitated by a trained, neutral third party. 

16. Police Accountability Board (Board): The body established by City 
Charter Article XVIII, Section 125. 

17. Review Panel: Three Board members impaneled to conduct a review of 
a BPD investigative record. 

18. Subject Officer: A sworn employee of the Berkeley Police Department 
against whom a complaint is filed. 

19. Witness Officer: A sworn employee of the Berkeley Police Department 
who has personal knowledge of events described in a complaint, but is 
not a subject officer.

PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



Clean version 
Proposed by Director of Police Accountability 

p. 2 of 20 

Clean version 
Proposed by Director of Police Accountability 

p. 3 of 20 

 

 

0.  

(PRC Reg. Sec. II.B., modified.) 
 

E.B. Confidentiality 
0. Importance. In their capacity as Board members, each Board 

member will have access to confidential data or information 
related to Berkeley  
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Section I.B. 

 

 

3.1. Police Department personnel. ODPA staff will likewise have access 
to such confidential information. It is vitally important to the integrity of 
the complaint process under Measure II that all parties involved 
understand and adhere to the confidentiality of the process, and do all 
in their power to protect the privacy rights of Berkeley Police 
Department employees as required by law. (PRC Reg. Preamble.) 

4.2. Duty. Board members, ODPA staff, and their agents and 
representatives shall protect and maintain the confidentiality of any 
records and information they receive consistent with state or federal 
law governing such records or information. (Art. XVIII, Sec. 125(20)(b).) 
In particular, such persons shall not violate the rights of sworn officers 
to confidentiality of personnel file information under Penal Code secs. 
832.7, 832.8 (3(d)), and state law. Confidential information may be 
provided through witness testimony or through electronic or hard-copy 
transmission, and the obligation to maintain confidentiality applies, 
regardless of how the information is communicated. (PRC Reg. Sec. 
IV.A.) 

5.3. Closed hearings; effect on public records. All confidential personnel 
hearings and closed session meetings relating to the investigation of 
complaints against sworn officers will be closed to the public. Records 
of these investigations are confidential and will not be disclosed to 
members of the public. However, any public records included in, or 
attached to, investigative reports shall remain public records. (PRC 
Reg. Sec. 1.A.) 

6.4. Handling confidential information. For any proceeding in which hard 
copies of confidential information are distributed to Board members, 
each Board member shall return all confidential material to ODPA staff 
at the close of the proceedings, or as soon thereafter as practicable. 
(PRC Reg. Sec. IV.B.2.) For any proceeding in which electronic copies 
of confidential information are distributed to Board members, each 
Board member shall delete all confidential information as soon as the 
information is no longer needed, and promptly inform ODPA staff that 
they have done so. (NEW)- 

7.5. Effect of violation. A Board member who violates confidentiality 
before or during a confidential personnel hearing shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
confidentiality for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of those 
present. Such adverse action may include: notice of the violation to the 
Board member’s nominating Councilmember or to the City Council, or a 
prohibition from participating in future confidential personnel hearings 
for the remainder of the Board member’s term. 
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0. (PRC Reg. VI.D.3.) 
 

IV.II. COMPLAINTS FILED WITH THE OFFICE OF THE DIRECTOR OF 
POLICE ACCOUNTABILITY 

A. Initiating a complaint 

1. Complaint form. A complaint alleging misconduct by one or more sworn 
officers of the Berkeley Police Department must be filed on a form 
provided by the Office of the Director of Police Accountability. (Art. 
XVIII, Sec. 125(18)(a)(1); PRC Reg. Secs. I.B.7, II.A.1.) Complaint 
packets must include information about the difference between 
mediation and an investigation; language advising a complainant who 
is the subject of, or has commenced, litigation relating to the incident 
that gave rise to the complaint to consult an attorney before filing a 
complaint; and conclude with the following: “I hereby certify that, to the 
best of my knowledge, the statements made herein are true. I also 
understand that my oral testimony before the Board shall be given 
under oath.” Complaints shall be signed by the complainant, except for 
complaints initiated by the Board. (PRC Reg. Sec. II.A.1.) 

2. Who may file. Only an “aggrieved party” parties, as well as 
eyewitnesses (percipient witnesses) to alleged police misconduct, may 
file a complaint, except that if no complainant is available to initiate. 
Complaints may also be initiated by the Board upon a complaint, and in 
any case involving a death, 5vote of five Board members may vote to 
authorize an investigation or take other such action they deem 
appropriate. (PRC Reg. Secs. I.B.2., II. A.3.). 

3. Filing period. A complaint must be filed within 90180 days of the 
alleged misconduct, except that the 90180 days shall be tolled if: 

a) the complainant is incapacitated or otherwise prevented from filing 
a complaint; or 

b) the complainant is the subject of a criminal proceeding related to 
the subject matter of the complaint, in which case the time for the 
complainant to file is tolled until the criminal matter has been 
adjudicated or dismissed. 

(PRC Reg. Sec. II.A.2.) 

0. Late-filed complaints. Complaints filed between 91 and 180 days 
of the alleged misconduct must be reviewed by the Police 
Accountability Board in a closed session meeting. Six Board 
members must find good cause for the late filing, by clear and 
convincing evidence, to accept the complaint. A complaint filed 
after 180 days after the alleged misconduct will not be accepted. 
(PRC Reg. Sec. II.A.2.a) 

6.4. Sufficiency of complaint. Complaints must allege facts that, if true, 
would establish that misconduct occurred. Complaints that do not 
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allege prima facie misconduct, or are frivolous or retaliatory, shall be 
submitted by the Director to the Board for administrative closure at the 
next regular meeting that allows the complainant to be provided at least 
5 days’ notice. If a majority of Board members agree, the case will be 
closed; if the Board rejects the Director’s recommendation, the Notice 
of Complaint and Allegations must be issued within 10 days, unless the 
complainant has elected mediation. This section does not apply to 
complaints initiated by the Board under Section II.A.2. (PRC Reg. Sec. 
II.A.4.a.) 

7.5. Right to representation. Complainants and subject officers have the 
right to consult with, and be represented by, an attorney or other 
representative, but a representative is not required. If the ODPA is 
notified that a complainant or subject officer is represented, then the 
ODPA shall thereafter send copies of any materials or notices provided 
to the complainant or subject officer(s) to their representatives. (PRC 
Reg. Sec. II.A.5.) 

B. Mediation 

1. Election 

a. ODPA staff shall provide every complainant with information about 
the option to select mediation, and make every effort to ensure 
complainants understand this option. The complainant may elect to 
enter into mediation up until they are notified that the Director has 
submitted findings and recommendations as set forth in Section II. 
E.1 below.  

G.1 below. 
c.b. If the complainant elects mediation, ODPA staff shall notify 

the subject officer within 7 days that the complainant has opted for 
mediation, and include a copy of the complaint if not previously 
provided. This notice shall also inform the subject officer of their 
right to agree to or reject mediation within 10 days. 

d.c. A subject officer who agrees to mediation must agree to toll 
the City's 240-day disciplinary deadline if the officer later withdraws 
from mediation before the mediation session begins. 

e.d. Once both parties agree to mediation, the complainant no 
longer has the option to have their complaint investigated and to 
proceed to a confidential personnel hearing, unless the subject 
officer withdraws from mediation. 

2. Completion 

After receiving notice from the mediator that a mediation has 
concluded, ODPA staff shall close the case and inform the Board.
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(Art. XVIII, Sec. 125(18)(a)(2); PRC Reg. Sec. II.B., modified) 
 

F.C. Complaint investigation 

1. Time for completion. Complaint investigations must begin immediately, 
proceed expeditiously, and be completed within 120 days of the City’s 
discovery of the alleged misconduct, unless a Government Code sec. 
3304(d) applies, except: 

discovery of the alleged misconduct, unless a Government Code 
sec. 3304(d) applies (Art. XVIII, Sec. 125(18)(e)), except: 

b.a. If the complainant or subject officer is the subject of criminal 
proceedings related to the complaint, the ODPA shall not 
commence an investigation until the criminal matter is adjudicated 
or dismissed. All time limits for processing the complaint shall be 
tolled during the pendency of the proceedings. As soon as 
practicable after the filing of a complaint, the ODPA shall contact the 
District Attorney’s Office to determine the status and anticipated 
resolution of the criminal proceeding (PRC Reg. Sec. III.C.3.). 

c.b. A longer time period for the investigation, not to exceed 195 
days, may be agreed upon as provided under Section II.OM. 

2. Transmittal of complaint. Complaints accepted by the Director shall be 
sent by hard copy or electronically to the Chief of Police, BPD Internal 
Affairs, Board members, and each sworn officer against whom the 
complaint is filed. (Art. XVIII, Sec. 125(18)(g).) 

3. Notice of Complaint and Allegations. Within 28 days of a complaint 
filing or the acceptance of a late-filed complaint, the ODPA shall 
prepare and send a Notice of Complaint and Allegations by hard copy 
or electronically to the complainant, the Chief of Police or BPD Internal 
Affairs, and each identified subject officer. The Notice of Complaint and 
Allegations need not be sent if the complaintcomplainant requests 
mediation, or the Director recommends administrative closure. (PRC 
Reg. Sec. III.B.1, modified.) 

4. Sworn officers’ schedules. The Chief of Police or their designee shall 
provide ODPA staff with the schedules of all sworn employees of the 
Police Department. (PRC Reg. Sec. VII.A.1.) 

5. Nature of investigation. The investigation shall consist of conducting 
recorded interviews with the complainant, subject officers, witness 
officers, and civilian witnesses; and collecting relevant documentary 
evidence, including, but not limited to, photographic, audio, and video 
evidence. (PRC Reg. Sec. III.C.1.) 
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6. Production, subpoena, and preservation of records. The Berkeley 
Police Department and all other City departments must produce 
records and information requested by the Office of the Director of 
Police Accountability and Board in connection with investigations, 
without redaction or limitation, unless required by state or federal law. 
(Art. XVIII, Sec. 125(20)(a).) 

a. The Director may issue subpoenas to compel the production of 
books, papers, and documents as needed to carry out their duties 
and functions. (Art. XVIII, Sec. 125(20)(c).) 

b. Whenever a PRCan investigation is tolled, the Chief of Police shall 
take appropriate steps to assure preservation of the following items 
of evidence: 

I. The original Communications Center tapes relevant to the 
complaint. 

II. All police reports, records, and documentation, including body-
worn camera video. 

III. Names, addresses, telephone numbers, and statements of all 
witnesses. (PRC Reg. Sec. II.E.2.) 

7. Interview notices. Subject officers and witness officers must appear for 
interviews related to complaints. (Art. XVIII, Sec. 125(20)(c); PRC Reg. 
Exhibit A.) ODPA staff shall notify subject and witness officers at least 9 
days before a scheduled interview date by hard copy or, when feasible, 
email. An officer who is unavailable for an interview shall contact the 
Director or the Investigator immediately to state the reason for their 
unavailability. (PRC Reg. Sec. III.D.2.) 

0. Conduct of interviews, exercise of Constitutional rights. 
Interviews should be conducted such that they produce a 
minimum of inconvenience and embarrassment to all parties. 
Subject and witness officer interviews shall be conducted in 
compliance with the Public Safety Officers’ Procedural Bill of 
Rights Act(“1 (“POBRA”). When possible, ODPA staff shall 
avoid contacting BPD employees at home, and avoid 
contacting others at their place of employment. (PRC Reg. Sec. 
III.D.1.) While all officers have a right to invoke the Fifth 
Amendment, they also have a duty to answer questions before 
the ODPA regarding conduct and observations that arise in the 
course of their employment, and are subject to discipline for 
failure to respond. The exercise of any constitutional rights 
shall not be considered by the Board in its disposition of a 
complaint (PRC Reg. Sec. III.D.3.) 

 

                                            

1   Government Code Sec. 3300 et seq. 
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8. . Pre-hearing complaint disposition.
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D. Pre-hearing complaint disposition 

1. Administrative Closure 

a. Grounds 

The grounds upon which a complaint may be administratively closed 
include but are not limited to the following: 

i. Complaint does not allege prima facie misconduct or is frivolous 
or retaliatory. 

ii. Request for closure by complainant. 

 

 
 

1   Government Code Sec. 3300 et seq. 
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xiii.iii. Unavailability of complainant where staff has 
attempted at least 3 telephone, electronic mail 
and/or regular mail contacts.  Attempts to reach the 
complainant by telephone and/or mail shall be 
documented in the recommendation for 
Administrative Closure. 

xiv.iv. Mootness of the complaint including but not limited 
to situations where the subject officer’s 
employment has been terminated or where the 
complaint has been resolved by other means. 

xv.v. Failure of the complainant to cooperate, including 
but not limited to: refusal to submit to an interview, 
to make available essential evidence, to attend a 
hearing, and similar action or inaction by a 
complainant that compromises the integrity of the 
investigation or has a significant prejudicial effect. 

xvi.vi. Failure of ODPA staff to timely complete its 
investigation, as set forth in Section II.C.1. 

b. Procedure 

A complaint may be administratively closed by a majority 
vote of Board members during closed session at a 
meeting. The complainant shall be notified of the 
opportunity to address the Board during the meeting no 
later than 7 days before the meeting. Cases closed 
pursuant to this section shall be deemed “administratively 
closed” and the complainant, the subject officer, and the 
Chief of Police shall be notified by mail.  

c. Effect of Administrative Closure 

Administrative Closure does not constitute a judgment on 
the merits of the complaint.  

(PRC Reg. Sec. V.A.) 
3.2. No Contest Response 

A subject officer who accepts the allegations of the complaint as 
substantially true may enter a written response of “no contest” at any 
time before the Director submits their findings and recommendations 
to the Board under Section II.GE.1. If the subject officer sends a “no 
contest” response, the Director shall so notify the Board when findings 
and recommendations are sent to them. (PRC Reg. Sec. V.B., 
modified) 

 

Initial submission and consideration of investigative findings and 
recommendations.
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E. Initial submission and consideration of investigative findings and 
recommendations 

1. Time to submit. Within 60 days of completing an investigation, the 
Director must submit and present investigative findings and 
recommendations to the Board in a closed session and convene a 
confidential personnel hearing if the Board requests it. This deadline may 
be extended as provided under Section II.M. 

confidential personnel hearing if the Board requests it. (Art. XVIII, 
Sec. 125(18)(i).) This deadline may be extended as provided under 
Section II.O. 

3.2. Standard of proof. In determining whether a sworn officer has 
committed misconduct, the standard is “preponderance of the 
evidence.” (Art. XVIII, Sec. 125(18)(c).) 

4.3. Categories of Findings 

a. If the evidence shows that the alleged act did not occur, the finding 
shall be "Unfounded.” 

b. If the evidence fails to support the allegations, but the allegations 
cannot be shown as false, the finding shall be “Not Sustained.” 

c. If the evidence shows that the alleged act did occur, but was lawful, 
justified, and proper, the finding shall be “Exonerated.” 

d. If the evidence shows that the alleged act did occur and the action 
was not justified, the finding shall be "Sustained." 

(PRC Regs., Sec. VIII.B.) 
6.4. Recommendation of discipline and level of discipline. If the Director 

recommends a “sustained” finding on any allegation of misconduct, a 
recommendation of whether discipline is warranted must also be 
included. For those cases where an allegation of misconduct, if 
sustained, would involve any of the classes of conduct described in 
Penal Code 832.7, as enacted pursuant to Senate Bill 1421, the 
Director must include a recommendation regarding the level of 
discipline. (Art. XVIII, Sec. 125(18)(i).) 

7.5. Board decision. Upon reviewing the Director’s investigative findings, 
the Board must then decide whether to hold a confidential personnel 
hearing. 

a. If the Board agrees with the Director on all findings and 
recommendations, (i.e., no need for hearing), the Director shall 
send the findings and recommendations to the Chief of Police. The 
findings and recommendations must be sent within 195 days of the 
City’s discovery of alleged misconduct, except if extended as 
provided under Section II.M.2. 

b. If the Board decides that further fact-finding is needed, the Board 
may vote to hold a confidential personnel hearing.
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g.  

(Art. XVIII, Sec. 125(18)(i).) 
 

J.F. Scheduling a hearing, assigning Hearing Panel members, 
distributing hearing packet. 

1. Time. If the Board decides to move forward with a confidential 
personnel hearing, it must be held within 60 days of the date the ODPA 
has completed its investigation. (Art. XVIII, Sec. 125(18)(i).) 

2. Scheduling hearing. ODPA staff shall determine the availability of 
subject officers before setting a hearing date and time. Hearings are 
not to be scheduled on an officer’s day off or during vacation or other 
leave, unless two or more subject officers on the same complaint do 
not share a common day on duty. (PRC Reg. Sec. VII.A.1.) 

3. Hearing Panel. ODPA staff shall secure a Hearing Panel to conduct the 
confidential personnel hearing. A Hearing Panel shall consist of three 
Board members, except that in death cases and any cases in which six 
Board members vote to sit as a whole, the entire Board, with a 
minimum of six Board members, will constitute the Hearing Panel. 
(PRC Reg. Sec. VI.A.) 

4. Obligation to serve; unavailability. Board members must serve on 
roughly an equal number of Hearing Panels each year. (PRC Reg. Sec. 
VI.B.1.) If a Hearing Panel member becomes unavailable, they shall be 
replaced by another Board member, and notice of substitution shall 
issue as soon as possible. If substituted within 7 days of a hearing, the 
subject officer retains the right to challenge the Board member for 
cause. The notice of challenge of a substituted Board member must be 
made at least 3 business days before convening the hearing and 
constitutes good cause for continuing the hearing. (PRC Reg. Sec. 
VI.B.2.) 

5. Effect of continuance. If a hearing is rescheduled due to unavailability 
of the complainant, a subject officer, or either party’s attorney, another 
Hearing Panel may be assigned. However, the Hearing Panel 
composition shall not change after the hearing has been convened. 
(PRC Reg. Sec. VI.B.3) 

6. Notice of hearing. The ODPA must issue a written hearing notice at 
least 14 days before the hearing to all parties, witnesses, 
representatives, Hearing Panel members, and the Police Chief. This 
notice must include the time, date, and location of the hearing, and the 
composition of the Hearing Panel. (PRC Reg. Sec. VII. A.2) 

7. Hearing Packet. The ODPA shall provide the Hearing Panel with a 
Hearing Packet, which shall contain the Director’s findings and 
recommendations, and all evidence and documentation obtained or 
produced during the investigation (Art. XVIII, Sec. 125(18)(i)),, at least 
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14 days before the hearing date. The Hearing Packet shall also be sent 
to the subject officer(s), any representatives, the Duty Command 
Officer, and the Police Chief. The complainant shall receive a Hearing 
Packet without documents containing confidential investigatory 
materials or findings and recommendations. Witness officers and 
civilian witnesses shall receive a copy of only their interview transcript. 

(PRC Reg. Sec. VII.B., modified. 
 

M.G. Board member impartiality; recusals; challenges 

1. Conduct. 

a. Board members shall maintain basic standards of fair play and 
impartiality, and avoid bias and the appearance of bias. In 
confidential personnel hearings, they shall hear all viewpoints. (Art. 
XVIII, Sec. 125(8)(b).) 

b. No member of a Hearing Panel shall publicly state an opinion 
regarding policies directly related to the subject matter of a pending 
complaint; publicly comment on any of the facts or analysis of a 
pending complaint; or pledge or promise to vote in any particular 
manner in a pending complaint. (PRC Reg. Sec. VI.D.2.) 

c. A Board member who violates Section G.1.b above, before or 
during a confidential personnel hearing, shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
that Section for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of 
those present. Such adverse action may include: notice of the 
violation to the Board member’s nominating Councilmember or to 
the City Council, or a prohibition from participating in future 
confidential personnel hearings for the remainder of the Board 
member’s term. (PRC Reg. VI.D.3.) 

2. Recusal; disclosure of ex parte contacts. Board members recused for a 
conflict of interest must do so immediately when an item is taken up. 
Board members shall verbally disclose all ex parte contacts concerning 
the subject of the hearing and shall submit a written report of such 
contacts before the hearing begins. Ex parte contacts include any 
contact between a Board member and any party involved in the 
complaint before the public hearing. (Art. XVIII, Sec. 125(8)(b)(2).) 

3. Challenges to Hearing Panel member 

a. Basis for Challenge. A Board member who has a personal interest, 
or the appearance thereof, in the outcome of a hearing shall not sit 
on the Board.  Personal interest in the outcome of a hearing does not 
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include political or social attitudes or beliefs. Examples of personal 
bias include, but are not limited to: 

i. a familial relationship or close friendship with the complainant or 
subject officer; 

ii. witnessing events material to the inquiry; 

iii. a financial interest in the outcome of the inquiry; 

iv. a bias for or against the complainant or subject officer. 

b. Procedure 

i. No later than 7 days of the date of mailing of the Hearing 
Packet, which includes the names of the Board members 
constituting the Hearing Panel, the complainant or the subject 
officer(s) may file a written challenge for cause to any Board 
member.  Such challenge must specify the nature of the conflict 
of interest. 

ii. The Director shall contact the challenged Board member as 
soon as possible after receipt of the challenge. 

iii. If the Board member agrees to recuse themself, the Director 
shall ask another Board member to serve. 

iv. If the Board member disagrees that the challenge is for good 
cause, they shall state their reasons in writing, and the Director 
shall make this determination. If the Director finds good cause 
for the challenge, the Director shall inform the challenged Board 
member and ask another to serve. 

v. If the Director rejects a challenge to a Board member and the 
Board member serves, the written challenge and the Board 
member's written response shall be made part of the hearing 
record. 

c. Replacement of Board member. Any Board member who is unable to 
serve for any reason shall be replaced by another Board member, 
except in cases involving a death.
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n.  

(PRC Reg. Sec. VI.C., modified.) 
 

Q.H. Continuance requests; other pre-hearing motions 

1. Pre-hearing continuance requests. Requests to continue a hearing 
must be made to the Director as soon as the cause for continuance 
arises. The Director may grant the request only for good cause. Factors 
in determining good cause include: reason for request, timeliness, 
prejudice to the other party, filing date of complaint, and previous 
continuance requests. A request for a continuance made within 3 
business days of the hearing date shall not be granted unless the 
requester cannot attend due to a personal emergency or can 
demonstrate substantial prejudice if denied. A continuance granted at a 
subject officer’s request shall toll any disciplinary time period under the 
Memorandum of Understanding between the City of Berkeley and the 
Berkeley Police Association and the 60-day time limitation under Article 
XVIII, Section 125(18)(i). (PRC Reg. Sec. VII.C.4., modified) 

2. Newly Discovered Evidence or Witnesses. The complainant and 
subject officer shall provide any newly discovered evidence or 
witnesses’ names to the ODPA staff no later than 14 days before the 
scheduled hearing date, with an explanation as to why the evidence or 
witnesses could not have been discovered earlier and its significance.  
ODPA staff shall inform the Hearing Panel of the newly discovered 
evidence or witnesses as soon as possible. 

The Hearing Panel shall decide whether or not to allow the evidence or 
witnesses no later than 4 business days before the scheduled hearing 
date, and ODPA staff shall notify both the complainant and the subject 
officer of the Hearing Panel’s decision. (PRC Reg. Sec. VII.C.1.) 

3. Procedural issues. The complainant and subject officer shall raise any 
procedural issues by submitting them in writing to the Director at least 7 
days before the hearing date. Procedural issues can include, without 
limitation, expiration of the 1-year limitation period under Government 
Code section 3304, or whether an officer should testify. 
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0. (PRC Reg. Sec. VII.C.2.) 
 

T.I. Hearing procedures 

1. Who may or must be present at hearing. Hearings are closed to the 
public. The Director and Investigator may be present during the entirety 
of the hearing. The Duty Command Officer may be present for all but the 
Board members’ deliberations. (PRC Reg. VII.D.1.) The complainant and 
the subject officer shall be present to answer questions from Board 
members, subject to state law. (Art. XVIII, Sec. 125(18)(i).) An attorney or 
other representative for the complainant or the subject officer may 
participate in the hearing, but a representative is not required, and the 
complainant or subject officer is responsible for ensuring their 
representative’s presence at the hearing.  

ensuring their representative’s presence at the hearing. (PRC 
Reg. VII.D.2.) 

3.2. Continuances. If good cause is shown, the Hearing Panel may 
continue the hearing due to the unanticipated unavailability of a witness 
or a representative. (PRC Reg. Sec. VII.D.3.) 

4.3. Party’s failure to appear. Absent good cause, if the complainant fails 
to appear within 30 minutes of the scheduled hearing time, the 
complaint will be dismissed. Absent good cause, if the subject officer 
fails to appear within 30 minutes of the scheduled hearing time, the 
hearing will proceed and the allegations may be sustained. (PRC Reg. 
Sec. VII.D.4.) 

5.4. Lack of full Hearing Panel. If two Hearing Panel members are 
present but a third fails to appear within 30 minutes of the scheduled 
hearing time, the hearing will be continued until a third Hearing Panel 
member is seated, unless all parties agree to proceed with two Hearing 
Panel members, in which case all findings must be unanimous. (PRC 
Reg. Sec. VII.D.5.) 

6.5. Chair of panel. The Hearing Panel shall select one member to serve 
as the Chairperson of the hearing. (PRC Reg. Sec. VI.A.) 

7.6. Taking testimony at the hearing.  

a. The complainant and any civilian witnesses will be called into the 
hearing room to testify separately; the subject officers and their 
representatives may be present during their testimony. The 
complainant or their representative may make a statement or rely 
on the interview statements. Questioning will then proceed as 
follows: a) Board members may ask questions; b) the subject officer 
or his or her representative may ask questions; c) Board members 
may ask follow-up questions. After questioning is completed, the 
complainant or their representative will have up to 15 minutes to 
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provide a summary of their case and a closing statement. (PRC 
Reg. Sec. VII.D.7.) 

b. The complainant and their representative, and civilian witnesses will 
each be excused from the hearing room after their testimony or 
representation is completed. (PRC Reg. Sec. VII.D.8.) 

c. The subject officers and any witness officers will be called into the 
hearing room to testify separately. Subject officer representatives 
may be present for all testimony. Each subject officer may make a 
statement or choose to rely on the interview statements. Each 
subject officer will be questioned by their representative first, after 
which the officer may be questioned by 2 Board members, unless 
the officer waives this requirement. After questioning is completed, 
each subject officer will have up to 15 minutes to provide a summary 
of their case and a closing statement.  

d. The subject officers and witness officers will each be excused from 
the hearing room after their testimony is completed. (PRC Reg. Sec. 
VII.D.9.) 

8.7. Subpoenas. The Board may issue subpoenas to compel the 
production of books, papers, and documents as needed to carry out 
their duties and functions. (Art. XVIII, Sec. 125(20)(c).) 

9.8. Maintaining order. No person at the hearing shall become subject of 
undue harassment, personal attack, or invective. If the chairperson fails 
to maintain reasonable order, BPD employees may leave the hearing 
without prejudice. The burden shall be upon the BPD employee to 
establish to the City Manager’s satisfaction that their reason for leaving 
was sufficient. 

0. (PRC Reg. Sec. VII.D.10.) 

 

 

X.J. Evidence 

1. General. The hearing need not be conducted according to technical 
rules of evidence. Any relevant evidence shall be admitted if it is the 
sort of evidence on which reasonable persons are accustomed to rely 
in the conduct of serious affairs.  

2. Procedure. Evidence shall be taken in accordance with the following 
provisions: 

a. The complainant and subject officers shall have the right to testify 
and refer to any relevant evidence that has been entered into the 
record. If the complainant or subject officers do not testify on their 
own behalf, they may be called and examined as if under cross-
examination.;  
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b. Oral evidence shall be taken only under oath. 

c. The Chairperson shall exclude irrelevant and unduly repetitious 
evidence. 

d. The Chairperson shall exclude unruly or disruptive persons from the 
hearing. 

e. The Chairperson will conduct the hearing subject to being overruled 
by a majority of the Hearing Panel members. Hearing Panel 
members shall be primarily responsible for obtaining testimony. 
ODPA staff will answer Board members’ questions on the evidence, 
points of law, and procedure. 

f. The City Attorney's opinion will be sought whenever the 
interpretation of a City Ordinance or the City Charter is contested 
and pivotal to the case, or when a case raises substantial legal 
issues of first impression. 

g. If the Hearing Panel needs additional evidence or an opinion from 
the City Attorney to reach its findings, it may continue the hearing to 
a future date. 

h. If either party requests that the hearing be continued to consider 
motions or points of law, any applicable BPD disciplinary time limit 
shall be tolled for the period of such continuance. 

3. Judicial disposition. Either party may present to the Hearing Panel 
evidence of the disposition of a related matter by any branch of the 
judiciary (including but not limited to superior court, traffic court, and 
small claims court), and the Hearing Panel shall accept those findings 
as true.

0.  

(PRC Reg. Sec. VII.E.) 
 

BB.K. Deliberation and Findings 

1. Deliberation. After the hearing has concluded, the Hearing Panel 
deliberates outside the presence of everyone except ODPA staff. The 
Hearing Panel shall not consider any information not received in the 
hearing packet or during the hearing. (PRC Reg. Sec. VIII.A.) 

2. Vote. The Hearing Panel shall affirm, modify, or reject the findings and 
recommendation of the Director of Police Accountability. (Art. XVIII, 
Sec. 125(18)(j).) All action of the Hearing Panel shall be by majority 
vote of those Board members present. (PRC Reg. Sec. VIII.B.) 

3. Transmittal of findings. The Hearing Panel’s decision must be 
submitted in writing to the Chief of Police within 15 days of the hearing 
(Art. XVIII, Sec. 125(18)(j)),, unless extended as provided under 
Section II.M.2.  
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II.M.2. (Art. XVIII, Sec. 125(18)(m).) 
5.4. Content of findings. 

a. If the Hearing Panel agrees with the findings and recommendations 
of the Director, no explanation is required. 

b. If the Hearing Panel modifies or rejects a finding or recommendation 
of the Director, the Hearing Panel shall provide an explanation of its 
decision. (Art. XVIII, Sec. 125(18)(j).) 

c. Any Hearing Panel member dissenting from a finding or 
recommendation of the majority shall submit a separate written 
explanation of their reasoning (PRC Reg. Sec. VIII.B.),, unless the 
dissenter agrees with the Director’s finding and recommendation. 
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cc. (NEW) 
 

EE.L. Findings of Chief of Police; tentative decision; final 
determination by Chief or City Manager. 

1. Chief’s decision. Within 10 days of receiving the findings and 
recommendations from the Director under Section II.E.5.a. above, or 
from the Hearing Panel under Section II.K.3.b. above, the Chief of 
Police shall take one of the following actions  

a. Issue a final decision if the Chief agrees with the Director or with the 
Hearing Panel. 

b. Submit a tentative decision to the Director and the Police 
Accountability Board. 

2. Director’s request to review tentative decision. If the Chief submits a 
tentative decision, the Director may request, within 10 days of receiving 
the decision, that the Chief submit the decision to the City Manager. If 
the Director does not make the request, the Chief’s decision becomes 
final. 

3. City Manager’s final decision. Within 25 days of receiving the submittal 
from the Chief, the City Manager or their designee shall submit a final 
determination, with a written explanation, to the Director, the Board, 
and the Chief. 

(Art. XVIII, Sec. 125(18)(k).) 
5.4. Extension of time. The deadlines in this Section II.L may be 

extended as provided under Section II.M.2. 

0. (Art. XVIII, Sec. 125(18)(m).) 
 

HH.M. Time limits; extensions. 

1. Overall limit. The time limit for investigations and notification of 
discipline is 240 days from the date of the City’s discovery of alleged 
misconduct, unless a Government Code section 3304(d) exception 
applies. (Art. XVIII, Sec.(125)(18)(d).) 

2. Other time limits. The deadlines for the Director to complete an 
investigation, present investigative findings to the Board, submit 
findings and recommendations to the Chief of Police, or request that 
the Chief submit a tentative decision to the City Manager; as well as 
deadlines for the Chief to act on findings and recommendations from 
the Director or Hearing Panel, and for the City Manager or their 
designee to make a final decision, are advisory, and may be adjusted 
by the Director after consulting with the City Manager and Chief, to 
ensure that all investigations and notifications are completed within 240 
days. The timeline for completing an investigation shall not be extended 
beyond 195 days. 
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0. (Art. XVIII, Sec.125(18)(m).) 
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VII.III. CONTESTING FINDINGS OF DECISION WHEN COMPLAINT FILED WITH 
THE POLICE DEPARTMENT. 

A. Application 

1. This Section III applies to complaints that a member of the public files 
with the Police Department only. 

B. Procedure 

1. When the Internal Affairs division of the Police Department has 
completed its investigation of a complaint, the Chief of Police shall issue 
a letter of disposition to the subject officer and the Director. The Chief 
shall also issue a letter of disposition to the complainant that complies 
with the Penal Code. (Art. XVIII, Sec. 125(19)(d).) 

2. If a finding is “not sustained,” “unfounded,” or “exonerated,” the 
complainant has 20 days from the date notice is sent (by mail or other 
reasonable means that the complainant agrees to), to contest the Chief’s 
determination to the Director. (Art. XVIII, Sec. 125(19)(e).) The Director, if 
appropriate, may request to review all files, transcripts, and records 
related to the complaint. (Art. XVIII, Sec. 125(19)(e)(1).) 

3. Within 15 days of receiving an objection from a complainant or a notice 
from the Chief that a complainant has objected, the Director, in their 
discretion, may notify the complainant that either: 

a. The objection is accepted and the Board will convene a Review Panel 
to conduct a review based on the investigative record provided by the 
Department; or 

b. The objection is dismissed. In such cases, the Director must notify the 
Board of such dismissal in writing within 30 days of notifying the 
complainant of the dismissal. 

(Art. XVIII, Sec. 125(19)(e)(1); Review Panel added.) 
 

6.4. If the Director decides that the Board will conduct a review, ODPA staff 
shall secure a Review Panel of three Board members to conduct a review 
of the investigative record at a closed session meeting. 

a. At the meeting, only Review Panel members and ODPA staff will be 
present. A Duty Command Officer may be present. 

b. The Review Panel shall evaluate the investigative record to determine 
whether the complainant’s objection has merit, either because the 
Department failed to proceed in a manner required by state and 
federal law, or because the Chief’s decision is not supported by the 
evidence in the record. 

c. All action of the Review Panel must be by majority vote. 
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(NEW. Details not in Charter and no counterpart in PRC procedures.) 
8.5. The Review Panel must, within 45 days of the date the Director 

accepts an objection: 

a. Dismiss the complainant’s objection; or 

b. Issue a report agreeing with the Chief’s determination; or 

c. Issue a report disagreeing with the Chief’s determination if the 
Review Panel finds that: 1) the Department failed to proceed in a 
manner required by state and federal law; or 2) the Chief’s decision 
is not supported by the evidence in the record. The Director shall 
submit this report to the Chief and the City Manager. 

(Art. XVIII, Secs. 125(19)(f), 125(19)(g).) 
10.6. Within 15 days of receiving a Review Panel’s recommendation 

disagreeing with the Chief, the Chief may prepare a report for the City 
Manager addressing any concerns or objections. (Art. XVIII, Sec. 
125(19)(g).) 

11.7. Within 25 days of receiving the Chief’s report, the City Manager or 
their designee shall consider the reports of both the Board and the 
Chief, and send a final determination with a written explanation to the 
Director, the Board, and the Chief. (Art. XVIII, Sec. 125(19)(g).) 

12.8. The deadlines in this Section III are advisory, and may be adjusted 
by mutual agreement between the City Manager, the Director, and the 
Chief, to ensure that all investigations are completed such that the time 
limit for investigations and notification of discipline occurs within 240 
days, and investigation of all complaints filed with the Police 
Department are completed within 120 days of the City’s discovery of 
alleged misconduct, unless a Government Code section 3304(d) 
exception applies. (Art. XVIII, Sec. 125(19)(i).) 

 

 

VIII.IV. INFORMAL COMPLAINTS 

A. An informal complaint is a communication from a member of the public, not 
on a complaint form, that identifies an officer or officers by name, badge 
number, or other identifying features, and alleges any act of misconduct 
pertaining to the manner in which the officer performs their duties. Such 
complaints shall be treated confidentially. 

B. ODPA staff shall contact the complainant to explain the policy complaint 
and formal individual complaint processes. 

C. Informal complaints will be agendized for a closed session at the next 
regular Board meeting and distributed to the Board in closed session, with 
notice to the named officer(s). 
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D. The Board shall consider the informal complaint and recommend what 
additional action, if any, the Director of Police Accountability should take. 

(Adopted by the PRC Jan. 8, 2020.) 
 

XI.V. AVAILABILITY AND AMENDMENT OF REGULATIONS 

A. These Interim Regulations shall be posted on the website of the Office of 
the Director of Police Accountability, and ODPA staff shall furnish them to 
any person requesting a copy.  

B. Amendments to these Interim Regulations require a majority vote of the 
Board and ratification by the City Council. 

(PRC Reg. Sec. IX, modified.) 

PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



 
 
 
 
 
 
 
 

 
EXHIBIT I 

 

PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



 
350 Sansome Street | Suite 300 
San Francisco, CA 94104	

	 	 	
	

 
Jonathan V. Holtzman 

 415.848.7235 
jholtzman@publiclawgroup.com 

 
 
October 29, 2021 

Via E-mail  
 
Rockne A. Lucia, Jr. 
Rains Lucia Stern St. Phalle & Silver, PC 
2300 Contra Costa Boulevard, Suite 500 
Pleasant Hill, CA 94523 
RLucia@RLSlawyers.com 
 
 

Re: City of Berkeley PAB Interim Regulations / Meet & Confer 
Obligation 

 
 
Dear Rocky:  
 
 I write regarding your letter dated October 19, 2021, in which your client, the 
Berkeley Police Association (“BPA”), requests that the City of Berkeley (the “City”), 
hold in abeyance interim regulations of the Police Accountability Board (“PAB”) 
regarding the processing of citizen complaints, which were adopted by the Council on 
October 5, 2021.  My understanding is that on October 7, 2021, the Director of the Office 
of Police Accountability (“OPA”) provided Sergeant Scott Castle, the Vice President of 
BPA, with the interim regulations and discussed them with him.  
 

The City believes that its adoption of the interim regulations was entirely 
consistent with its obligations under the MMBA, and therefore, respectfully declines your 
request.     

 
The interim regulations adopted by Council are based primarily on the regulations 

used by the former Police Review Commission (“PRC”) to process citizen complaints 
which were effective from approximately April 4, 2018 to July 7, 2021.  The City met 
and conferred with BPA regarding those regulations.  To the extent that the interim 
regulations deviate from PRC’s regulations, with one exception, the changes track 
provisions of Charter Art. XVII section 125, which was added through the passage of 
Measure II in the November 2020 election.  Measure II itself was the culmination of a 
lengthy meet-and-confer process between the City and the BPA.  Therefore, with the 
exception of the one change, the interim regulations do not represent a “change” subject 
to negotiation under Gov. Code section 3504.5. (Stockton Police Officers' Assn. v. City of 
Stockton (1988) 206 Cal.App.3d 62, 65 [“The ‘meet and confer’ procedure is intended to 
operate on decisions yet to be taken, not to serve as a mechanism retrospectively to 
review policy already implemented.”]. ) 
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The one change that deviates from matters either already in place or already 

bargained is the Council’s extension of the period for filing complaints from 90 to 180 
days.  The previous regulations permitted complaints to be filed between 90 and 180 days 
only on a showing of good cause. (PRC Regulation II.A.2.a.)  We do not believe this 
change is within the mandatory scope of bargaining as it does not have a substantial 
adverse impact on wages, hours or working conditions. (See Association for Los Angeles 
Deputy Sheriffs v. County of Los Angeles (2008) 166 Cal.App.4th 1625, 1643 [order 
prohibiting deputies from consulting with legal counsel and/or labor representatives in 
groups prior to investigatory interviews was not a working condition]; see also 
Association of Orange County Deputy Sheriffs v. County of Orange (2013) 217 
Cal.App.4th 29, 44 [“In light of the foregoing evidence and relevant legal authorities, the 
Sheriff's order implementing the withdrawal of pre-investigative interview access to the 
investigative file did not significantly and adversely affect wages, hours, or working 
conditions within the meaning of the MMBA.”].)  

 
 In addition, the timing of the Council’s adoption and plan to implement the 
interim regulations is almost entirely a product of the parties’ negotiations over Measure 
II.  Under Charter Art. XVII section 125(30), all rules and regulations promulgated 
pursuant to Ordinance No. 4,644-N.S (the ordinance establishing PRC) were inoperative 
as of the date of the first meeting of PAB—July 7, 2021.  Since early July, several 
complaints alleging misconduct against Berkeley police officers were filed with the 
Director of Police Accountability.  Pursuant to Government Code section 3304(d), there 
is a one-year statute of limitations for investigating and disciplining officer misconduct.  
Thus, there is a critical need for interim regulations to assure that complaints are 
processed within that time frame, even with the Police Department’s voluntary 
participation.  Again, this issue is the foreseeable result of Charter Art. XVII section 
125(30), a charter amendment which BPA negotiated and agreed upon with the City. 
 
 Given the facts set forth above, the City disagrees with your assertion that, even if 
there were matters that fell into the category of mandatory “effects” bargaining, the City 
would be barred from implementation while completing effects bargaining under the 
Compton test.  First, for those complaints that have been received since July, the City 
only has a year to investigate and impose discipline pursuant to Government Code 
section 3304(d)—a plainly immutable deadline as to which a delay in implementation 
would undermine the City’s right to make the decision.  Second, the parties have been 
discussing these regulations since at least July 20, 2021, when the Director of OPA 
provided BPA (via Sergeant Castle) a draft of the regulations.  Finally, our discussions 
have been in good faith, and the City has always indicated its willingness to continue 
discussing any outstanding issues. 
 
  In short, the City will not hold the regulations in abeyance because they are (1) 
not a “change,” (2) the one change is outside the mandatory scope of bargaining, and (3) 
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in any event, implementation of the interim regulations meet the Compton test.  
Nonetheless, we remain open to continuing to discuss the interim regulations.  Further, 
the City is committed to its duties under the MMBA and will obviously meet and confer 
over any further changes in either the interim regulations or the permanent regulations if 
those changes are within the mandatory scope of representation and have not previously 
been negotiated. 
 
 Thank you for reaching out.  I remain confident that we can resolve this matter 
amicably.  
 
 
 

Very Truly Yours,  
 
 
 
Jonathan V. Holtzman 
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Rockne A. Lucia, Jr. 
Attorney at Law 

RLucia@RLSlawyers.com 
 

November 5, 2021 
 
VIA ELECTRONIC MAIL [JHOLTZMAN@PUBLICLAWGROUP.COM] & FIRST CLASS MAIL 
 
Jonathan V. Holtzman 
Renne Public Law Group, LLP 
350 Sansome St., Ste. 300 
San Francisco, CA 94104-1307 
 

Re: City of Berkeley PAB Interim Regulations  
 
Dear Jon: 

 
Initially I want to thank you for your October 29th letter responsive to mine of October 

19th. While I share your confidence that we can resolve this matter amicably, I feel compelled to 
respond to certain factual and legal assertions set forth in your letter.  

 
First and foremost, while you point out that there had been ongoing discussions since 

July 20th of this year concerning the Police Accountability Board (“PAB”) interim regulations, 
the final version that was adopted by the City Council was never tendered to the BPA in advance 
of adoption. Accordingly there was no opportunity for the parties to bargain in good faith prior to 
implementation. We will acknowledge that the legal requirement to pursue certain investigations 
to accommodate the timelines set forth in the Public Safety Officers Procedural Bill of Rights 
Act (Government Code § 3300 et seq.) may present “immutable deadlines,” however those 
deadlines were well-known to the City prior to its unilateral decision to commence operations of 
the PAB six months in advance of the deadline set by the Charter. 

 
In essence, contrary to your assertions, the City has failed to satisfy the criteria in 

Compton Community College District (1989) PERB Decision No. 720. However, I note that your 
citation and reliance on Compton decidedly acknowledges the obligation to bargain over 
impacts.  Further, Compton mandates that the City engage in bargaining even after 
implementation.  

 
As to the notion that the interim Regulations do not represent a “change” subject to 

bargaining, we disagree.  Although the PRC regulations were previously negotiated with the 
BPA, it is clear by the actions taken by the PAB yet so far that they have every intention of 
expanding their authority beyond the legal constraints of Measure II. Previous attempts by the 
PAB to implement rules and regulations which appear to be without legal authority caused the 
BPA to view the PRC regulations as applied to the PAB under a different light and one where we 
need to have greater transparency as to the City’s intentions. 

 

PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



Jonathan V. Holtzman 
Re: City of Berkeley PAB Interim Regulations 
November 5, 2021 
Page 2 
 
 

Finally, we strongly object to the continuing implementation of the interim regulations 
and do not under any circumstances waive any right to pursue relief with the Public Employment 
Relations Board. However, in an attempt to pursue resolution rather than litigation, we are 
formally requesting that we immediately begin bargaining over the interim regulations.  The 
BPA is eager to schedule bargaining sessions immediately. 

 
Thank you very much for your ongoing cooperation and I look forward to hearing from 

you.    
 
      Sincerely,   
  

RAINS LUCIA STERN 
ST. PHALLE & SILVER, PC 

 
 
 

     Rockne A. Lucia, Jr.  
 

RAL:tw 
 
cc: Darren Kacalek 

Scott Castle 
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From: Rocky Lucia  
Sent: Monday, December 20, 2021 3:00 PM 
To: Jenica Maldonado 
Cc: Jon Holtzman; Elsa Grandvoinet; Tracy Watson; Luke Jensen; Cassandra Smith 
Subject: Re: Berkeley  

 
Jenica: 
 
I appreciate your getting back to me. I met earlier today with the president and vice president of the BPA and 
we discussed both the PAB and vaccination policy issues. There are some fairly important issues that need to be 
discussed. It certainly doesn’t make sense for us to have further discussion until you are cleared to deal with 
substantive issues. 
 
As it turns out I was going to reach out to you today to determine if you could have Lieutenant Dan 
Montgomery and Kathy Lee appear at the meeting. Lt. Montgomery is the contact person for the Police 
Department at the PAB. Obviously Kathy is the person on the ground who is dealing with the administration of 
the PAB. We were hoping that both of them could participate in order to make the meeting more efficient and 
productive. 
 
In the end, I understand what’s happening and I’m sure my clients will as well. That said, I will be out until 
January 4 and it’s imperative that we get something set up very early in January to resolve these outstanding 
issues. If something is urgent and can’t wait until then I will reach out to you and we can figure out how to 
address it. 
 
Thanks for the heads up. 
 
Rocky  
 
********************************************************  
Rockne A. Lucia, Jr. 
Rains Lucia Stern 
St. Phalle & Silver, PC 
2300 Contra Costa Blvd, Suite 500 
Pleasant Hill, CA 94523 
  
Email  
Tel.  
Fax  
Websitewww.rlslawyers.com 
  
******************************************************************************************
***************** 
PRIVILEGE AND CONFIDENTIALITY NOTICE 
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NOTICE: This email and all attachments are CONFIDENTIAL and intended SOLELY for the recipients as 
identified in the "To," "Cc" and "Bcc" lines of this email. If you are not an intended recipient, your receipt of 
this email and its attachments is the result of an inadvertent disclosure or unauthorized transmittal.  Sender 
reserves and asserts all rights to confidentiality, including all privileges that may apply. Pursuant to those rights 
and privileges, immediately DELETE and DESTROY all copies of the email and its attachments, in whatever 
form, and immediately NOTIFY the sender of your receipt of this email. DO NOT review, copy, forward, or 
rely on the email and its attachments in any way. NO DUTIES ARE ASSUMED, INTENDED, OR CREATED 
BY THIS COMMUNICATION. If you have not executed a fee contract or an engagement letter, this firm does 
NOT represent you as your attorney. You are encouraged to retain counsel of your choice if you desire to do so. 
All rights of the sender for violations of the confidentiality and privileges applicable to this email and any 
attachments are expressly reserved. 
******************************************************************************************
***************** 
 
 

On Dec 20, 2021, at 2:44 PM, Jenica Maldonado <jmaldonado@publiclawgroup.com> wrote: 

  
Rocky, 
  
I want to provide you with ample notice. Jon has yet to obtain the City Attorney’s approval for me to do 
this work. Without it, I cannot appear at Wednesday’s scheduled meet and confer. Jon has been making 
efforts to connect with Farimah, but has not yet been able to do so. If this doesn’t happen before 
Wednesday, the session either needs to be rescheduled or Jon would need to appear, which I don’t 
think is possible on Wednesday.  
  
Jenica 
  

 

Jenica Maldonado 
Of Counsel 
jmaldonado@publiclawgroup.com 
o: (415) 848‐7200 
m: (415) 250‐0064 
Bio 

 
Confidentiality Notice: This transmittal is intended only for the use of the individual or entity to which it is addressed and may contain information that is privileged, 
confidential and exempt from disclosure under applicable law.  If the reader of this transmittal is not the intended recipient or the employee or agent responsible 
for delivering the transmittal to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly 
prohibited. 
  

From: Rocky Lucia <rlucia@rlslawyers.com>  
Sent: Thursday, December 16, 2021 10:36 AM 
To: Jenica Maldonado <jmaldonado@publiclawgroup.com> 
Cc: Elsa Grandvoinet <egrandvoinet@publiclawgroup.com>; Tracy Watson <twatson@rlslawyers.com> 
Subject: RE: Berkeley  
Importance: High 
  
Jenica: 
  
I have bargaining all day Friday with Jon.  I’m available today until 2:00 and then after 4:00.   
  
I need to get back to the BPA as soon as possible.  Thanks.  
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Rocky 
  
Rockne	A.	Lucia,	Jr. 
Attorney	at	Law	
RAINS LUCIA STERN  
ST. PHALLE & SILVER, PC 	
2300	Contra	Costa	Blvd.	Suite	500 
Pleasant	Hill,	CA	94523 
925.609.1699	Phone	
925.609.1690	Fax	
www.RLSlawyers.com	
	
		
********************************************************************	
NOTICE:	This	email	and	all	attachments	are	CONFIDENTIAL	and	intended	SOLELY	for	the	recipients	
as	identified	in	the	"To,"	"Cc"	and	"Bcc"	lines	of	this	email.	If	you	are	not	an	intended	recipient,	your	
receipt	of	this	email	and	its	attachments	is	the	result	of	an	inadvertent	disclosure	or	unauthorized	
transmittal.		Sender	reserves	and	asserts	all	rights	to	confidentiality,	including	all	privileges	that	
may	apply.	Pursuant	to	those	rights	and	privileges,	immediately	DELETE	and	DESTROY	all	copies	of	
the	email	and	its	attachments,	in	whatever	form,	and	immediately	NOTIFY	the	sender	of	your	
receipt	of	this	email.	DO	NOT	review,	copy,	forward,	or	rely	on	the	email	and	its	attachments	in	any	
way.	NO	DUTIES	ARE	ASSUMED,	INTENDED,	OR	CREATED	BY	THIS	COMMUNICATION.	If	you	have	
not	executed	a	fee	contract	or	an	engagement	letter,	this	firm	does	NOT	represent	you	as	your	
attorney.	You	are	encouraged	to	retain	counsel	of	your	choice	if	you	desire	to	do	so.	All	rights	of	the	
sender	for	violations	of	the	confidentiality	and	privileges	applicable	to	this	email	and	any	
attachments	are	expressly	reserved.	
******************************************************************** 
  

From: Jenica Maldonado [mailto:jmaldonado@publiclawgroup.com]  
Sent: Wednesday, December 15, 2021 11:40 AM 
To: Elsa Grandvoinet; Rocky Lucia 
Subject: RE: Berkeley  
  
My closed session tomorrow may run over. Let’s try for Friday.  
  

 

Jenica Maldonado 
Of Counsel 
jmaldonado@publiclawgroup.com 
o: (415) 848‐7200 
m: (415) 250‐0064 
Bio 

 
Confidentiality Notice: This transmittal is intended only for the use of the individual or entity to which it is addressed and may contain information that is privileged, 
confidential and exempt from disclosure under applicable law.  If the reader of this transmittal is not the intended recipient or the employee or agent responsible 
for delivering the transmittal to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly 
prohibited. 
  

From: Elsa Grandvoinet <egrandvoinet@publiclawgroup.com>  
Sent: Wednesday, December 15, 2021 11:23 AM 
To: Rocky Lucia <rlucia@rlslawyers.com> 
Cc: Jenica Maldonado <jmaldonado@publiclawgroup.com> 
Subject: FW: Berkeley  
  
Hi Rocky, 
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Here are some times Jenica has available tomorrow or Friday: 
  

‐ Thur. 12/16 from 12:30 – 1pm 
‐ Fri. 12/17 between 11am – 1pm, or any time after 2:30pm 

  
Thank you, 
Elsa 
  

 

Elsa Grandvoinet 
(She/Her) 
Legal Assistant 
egrandvoinet@publiclawgroup.com 
(415) 236-0966 

 
Confidentiality Notice: This transmittal is intended only for the use of the individual or entity to which it is addressed and may contain information that is privileged, 
confidential and exempt from disclosure under applicable law.  If the reader of this transmittal is not the intended recipient or the employee or agent responsible 
for delivering the transmittal to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly 
prohibited. 
  
  
  

From: Jenica Maldonado <jmaldonado@publiclawgroup.com>  
Sent: Wednesday, December 15, 2021 11:12 AM 
To: Rocky Lucia <rlucia@rlslawyers.com> 
Cc: Jon Holtzman <jholtzman@publiclawgroup.com>; Elsa Grandvoinet 
<egrandvoinet@publiclawgroup.com> 
Subject: RE: Berkeley  
  
Hi Rocky, 
  
I was able to connect last night with Jon about this. He still needs to get our client to sign off internally. 
Let’s see if he can give the City Attorney a heads up today and let’s try to talk tomorrow or Friday. My 
assistant Elsa can advise regarding my calendar. Thanks, and looking forward to working together on this 
matter.  
  
Jenica 
  

 

Jenica Maldonado 
Of Counsel 
jmaldonado@publiclawgroup.com 
o: (415) 848‐7200 
m: (415) 250‐0064 
Bio 

 
Confidentiality Notice: This transmittal is intended only for the use of the individual or entity to which it is addressed and may contain information that is privileged, 
confidential and exempt from disclosure under applicable law.  If the reader of this transmittal is not the intended recipient or the employee or agent responsible 
for delivering the transmittal to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly 
prohibited. 
  

From: Rocky Lucia <rlucia@rlslawyers.com>  
Sent: Tuesday, December 14, 2021 11:03 AM 
To: Jenica Maldonado <jmaldonado@publiclawgroup.com> 

PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



5

Cc: Jon Holtzman <jholtzman@publiclawgroup.com> 
Subject: Berkeley  
  
Jenica: 
  
Earlier this morning I spoke with Jon about pending Berkeley issues.  Looks like you’ll be working with us 
on this client.  Can you call me on my cell (925‐980‐6106) to discuss? 
  
Thanks. 
  
Rocky 
  
Rockne	A.	Lucia,	Jr. 
Attorney	at	Law	
RAINS LUCIA STERN  
ST. PHALLE & SILVER, PC 	
2300	Contra	Costa	Blvd.	Suite	500 
Pleasant	Hill,	CA	94523 
925.609.1699	Phone	
925.609.1690	Fax	
www.RLSlawyers.com	
	
		
********************************************************************	
NOTICE:	This	email	and	all	attachments	are	CONFIDENTIAL	and	intended	SOLELY	for	the	recipients	
as	identified	in	the	"To,"	"Cc"	and	"Bcc"	lines	of	this	email.	If	you	are	not	an	intended	recipient,	your	
receipt	of	this	email	and	its	attachments	is	the	result	of	an	inadvertent	disclosure	or	unauthorized	
transmittal.		Sender	reserves	and	asserts	all	rights	to	confidentiality,	including	all	privileges	that	
may	apply.	Pursuant	to	those	rights	and	privileges,	immediately	DELETE	and	DESTROY	all	copies	of	
the	email	and	its	attachments,	in	whatever	form,	and	immediately	NOTIFY	the	sender	of	your	
receipt	of	this	email.	DO	NOT	review,	copy,	forward,	or	rely	on	the	email	and	its	attachments	in	any	
way.	NO	DUTIES	ARE	ASSUMED,	INTENDED,	OR	CREATED	BY	THIS	COMMUNICATION.	If	you	have	
not	executed	a	fee	contract	or	an	engagement	letter,	this	firm	does	NOT	represent	you	as	your	
attorney.	You	are	encouraged	to	retain	counsel	of	your	choice	if	you	desire	to	do	so.	All	rights	of	the	
sender	for	violations	of	the	confidentiality	and	privileges	applicable	to	this	email	and	any	
attachments	are	expressly	reserved.	
******************************************************************** 
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          Rockne A. Lucia, Jr. 
Attorney at Law 

RLucia@RLSlawyers.com 
 

January 21, 2022 
 
VIA ELECTRONIC MAIL [FBROWN@CITYOFBERKELEY.INFO] & FIRST CLASS MAIL 
 
Farimah Brown, City Attorney 
City of Berkeley  
2180 Milvia Street 
Berkeley, CA 94704 
 

Re: Berkeley Police Association Demand to Meet and Confer – Police 
Accountability Board Implementing Regulations 

 
Dear Farimah: 
 

As you are aware, this firm represents the Berkeley Police Association (“BPA”). Please 
accept this letter as the BPA’s latest demand to meet and confer over regulations implementing 
newly-enacted Charter Article XVIII, Section 125 “Police Accountability Board and Director of 
Police Accountability” (“Section 125”), along with a demand that the City of Berkeley (“City”) 
and its Police Accountability Board (“PAB”) refrain from undertaking any further action 
implementing Section 125 unless and until the meet and confer process is complete. 

As the City has acknowledged, the Meyers-Milias-Brown Act, Government Code section 
3500 et seq. (“MMBA”), mandates that the City provide the BPA with reasonable advance 
written notice of and the opportunity to “meet and confer” over any proposal affecting matters 
within the “scope of representation,” prior to making a final determination. (Gov. Code §§ 
3504.5(a); 3505]; Building Material & Construction Teamsters’ Union v. Farrell (1986) 41 
Cal.3d 651, 657.) “The duty to bargain requires the public agency to refrain from making 
unilateral changes [] until the employee and employer association have bargained to impasse.” 
(Santa Clara County Counsel Attys. Assn. v. Woodside (1994) 7 Cal.4th 525, 537.)  

The City’s “duty to bargain arises under two circumstances: (1) when the decision itself 
is subject to bargaining, and (2) when the effects of the decision are subject to bargaining, even if 
the decision, itself, is nonnegotiable.” (El Dorado County Deputy Sheriff's Assn. v. County of El 
Dorado (2016) 244 Cal.App.4th 950, 956.) The “good faith” requirement “means that a public 
agency” is obligated “to meet and confer promptly upon request,” “for a reasonable period of 
time in order to exchange freely information, opinions, and proposals, and to endeavor to reach 
agreement on matters within the scope of representation…” (Gov. Code § 3505(b).) “The 
process should include adequate time for the resolution of impasses where specific procedures 
for such resolution are contained in local rule, regulation, or ordinance…” (Gov. Code § 
3505(b).)   
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In light of the above authority, the BPA has made repeated demands to meet and confer 
over the implementation of Section 125 since at least July of 2021.1 As noted in correspondence 
beginning in August of 2021, the BPA formally demanded written notice of Section 125’s 
implementing regulations and the opportunity to meet and confer.2 The City, however, never 
complied with its obligation to exhaust the meet and confer process prior to unilaterally adopting 
the PAB’s “interim” regulations on October 5, 2021.3 The BPA has maintained its objections to 
the implementation of Section 125 absent the City’s compliance with its meet and confer 
obligations.4  

To date, however, the City has refused to engage the BPA in formal meet and confer. 
Moreover, the PAB has operated pursuant to the unilaterally implemented “interim” regulations, 
and has taken separate unilateral action outside the scope of its authority under both Section 125 
and the existing regulations.5  

To state it plainly, again, regulations implementing Section 125 are matters subject to 
meet and confer. (See Sonoma County Deputy Sheriffs’ Assn. (2021) PERB Decision No. 2772-
M, herein after “Sonoma DSA”.) This is particularly true for any implementation of Section 

                                                 
1 Electronic correspondence from BPA representatives to the City’s Director of Human 
Resources on July 22, 2021 [“Although we haven’t been provided any documents, in anticipation 
of receiving something from you, please consider this our formal demand to meet and confer 
over proposals that draw in mandatory subjects of bargaining. This request also includes any 
proposal that has an impact on our membership”].) 
 
2 See attached letter dated August 6, 2021. 
 
3 See attached letter dated October 19, 2021 [“The City has not provided the BPA with any 
formal notice of the Council adoption of the Regulations nor has the PAB provided any notice to 
the BPA of implementation”]; [“BPA was provided several versions of the draft regulations and 
requested to meet and confer. Conversations concerning those drafts never culminated in an 
actual meet and confer over proposed draft interim regulations”]; [“There was no final agreement 
reached and no meet and confers were held. The BPA made it clear that it was not waiving any 
right to meet and confer over PAB interim regulations”].  
 
4 See attached letter dated November 5, 2021 [BPA “strongly object[s] to the continuing 
implementation of the interim regulations … we are formally requesting that we immediately 
begin bargaining over the interim regulations”].  
 
5 Including but not limited to: issuing its own 3rd party complaints against BPA members, 
refusing to accept the decision to administratively close an investigation of a complaint, failing 
to afford the required advance notice to subject officers of PAB hearings and consideration of 
complaints.  

PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



Farimah Brown, City Attorney 
Re: Berkeley Police Association Demand to Meet and Confer 
January 21, 2022 
Page 3 
 
 

 

125’s provisions for investigating BPA members for alleged workplace misconduct. (Sonoma 
DSA, pp. 38-39 [law enforcement oversight provisions “aimed in material part at investigation 
and discipline of employees” “lie at the core of traditional labor relations” and therefore are 
within the scope of representation]; 39-47 [matters within scope include procedures and authority 
for: complaint investigations, misconduct findings, subpoena of records or testimony, review 
personnel records, review of investigatory records, interview processes, types of evidence relied 
upon in investigations].)  

Section 125 empowers the PAB (and its Director) to, among other things, conduct 
independent investigations of alleged member misconduct, recommend discipline, access 
member personnel records, and compel member testimony by subpoena.6 Accordingly, pursuant 
to the MMBA (as interpreted and applied by Sonoma DSA) the City’s failure to comply with its 
meet and confer obligations prior to unilaterally adopting its interim regulations renders those 
regulations and all action taken pursuant to them void. (See Sonoma DSA.) 

Separately, pursuant to Section 125 itself, the City must refrain from taking any action in 
violation of or abridging the BPA’s rights under the MMBA. (Section 125(3)(d) [“The Police 
Accountability Board, Director of Police Accountability and their respective agents, assigns, 
employees and representatives shall not undertake nor sanction any actions which would: … (1) 
Restrict, violate, or abridge the collective bargaining rights of the” BPA].) So, unilateral action 
taken by the PAB is also contrary to the City’s Charter. On this point, please know that the terms 
of the City’s Charter are immediately enforceable in superior court, and that any action taken in 
violation of the authority set forth in Section 125 is void. (Cal. Const. art. XI, § 3(a) [the 
provisions of an adopted city charter “are the law of the State and have the force and effect of 
legislative enactments.”); Domar Electric, Inc. v. City of Los Angeles (1994) 9 Cal.4th 161, 170-
171 [“[I]t is well settled that a charter city may not act in conflict with its charter,” and that 
“[a]ny act that is violative of or not in compliance with the charter is void”].)   

Thus, in light of the above, the BPA hereby demands again to meet and confer over the 
City’s implementation of Section 125, including both “interim” and permanent regulations. 
Unless and until the meet and confer process is complete, the PAB is prohibited from taking any 
action affecting matters within the scope of representation. Relatedly, and in light of Section 
125(3)(a)(d)(1), any action taken thus far by the City and PAB contrary to the City’s obligations 
under the MMBA are legally void. (Domar Electric, Inc., supra, 9 Cal.4th at pp. 170-171. The 
                                                 
6 Section 125(3)(a) [“The Police Accountability Board has the following powers and duties: … 
(3) To receive and consider the findings and recommendations of the Director of Police 
Accountability regarding complaints filed by members of the public against sworn employees of 
the Police Department and to recommend if discipline is warranted when misconduct is found 
and, pursuant to Section 18, the level of discipline for sustained findings of misconduct … (5) To 
access records of City Departments, compel attendance of sworn employees of the Police 
Department, and exercise the power of subpoena as necessary to carry out its functions…”]. 
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BPA is prepared to pursue all available legal remedies to enforce its collective bargaining rights 
and the PAB’s compliance with the City’s Charter. 

Please inform this office no later than close of business on Friday, January 28th, as to 
whether the City and PAB will comply with the law as set forth above.  

      Very truly yours,  
  

RAINS LUCIA STERN 
ST. PHALLE & SILVER, PC 

 
 
 

     Rockne A. Lucia, Jr. 
 

RAL:tw 
Enclosures 
 
cc: Darren Kacelak, President, Berkeley Police Association (via email only) 
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Rockne A. Lucia, Jr. 
Attorney at Law 

RLucia@RLSlawyers.com 
 

August 6, 2021 
 
VIA ELECTRONIC MAIL [LBELLOW@CITYOFBERKELEY.INFO] & FIRST CLASS MAIL 
 
LaTanya Bellow 
Director of Human Resources 
City of Berkeley 
2180 Milvia Street, 1st floor 
Berkeley, CA 94704 

 
Re: Police Accountability Board / Meet and Confer 

 
LaTanya: 
 

This letter will confirm our telephone conversation yesterday wherein we discussed, 
among other things, the effort to implement the provisions of the City charter creating the 
Berkeley Police Accountability Board. (Article XVIII, Police Accountability Board and Director 
of Police Accountability) 

 
At the outset, it’s important to note that while members of the Berkeley Police 

Association (“BPA”) have observed, and in some cases communicated directly with 
representatives of the Police Accountability Board (“PAB”), there has not been any formal 
communications or proposal submitted to the BPA. It is clear that the City is moving forward to 
implement the provisions of the Charter and we are aware that the City has declared that the 
PAB is “operational” as of July 1st.  We are also aware that the PAB is soliciting complaints and 
this week we learned that the PAB is conducting investigations. Candidly, there may be a host of 
other actions being taken, but the BPA has not been consulted or noticed. The BPA was 
concerned enough to communicate with you on July 22nd to formally engage your office in the 
process. Specifically, Scott Castle the BPA Vice-President sent you an email on July 22nd, which 
among other things stated:  

 
Although we haven’t been provided any documents, in anticipation 
of receiving something from you, please consider this our formal 
demand to meet and confer over proposals that draw in mandatory 
subjects of bargaining. This request also includes any proposal that 
has an impact on our membership. 

 
I want to acknowledge that although there have been positive and cordial 

communications with Katherine Lee, the interim Director of Police Accountability, the BPA has 
not engaged with her on collective bargaining matters. The BPA will continue to work 
exclusively with your office on all matters that are encompassed in the Meyers-Milias-Brown Act 
(“MMBA”), California Government Code § 3500 et seq.  
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As you know the City has an obligation to meet and confer with the recognized employee 

organization “prior to arriving at a determination of policy or course of action.” (Gov. Code 
§ 3505)  To that end, we also expect that the City will provide the BPA “reasonable written 
notice” of any proposed changes to working conditions “and shall give the recognized employee 
organization the opportunity to meet with the governing body…” (Gov. Code § 3504.5) These 
legal requirements have always been fully embraced by the City as evidenced by our 
collaborative and productive meet and confer efforts which resulted in the development and 
adoption of the Charter sections creating the PAB. In fact, during those meet and confer sessions 
you will recall that both parties acknowledged that there would be formal meet and confer 
sessions over mandatory subjects of bargaining and effects bargaining on permissive subjects.   

 
As stated to you, we continue to rely on the fact that no proposed policy, procedure, 

regulation or ordinance that requires mandatory or permissive bargaining has been implemented.  
If my understanding is not correct, please so advise.  In that regard, I want to formally reassert 
my request that the BPA be provided with all BPA policies, procedures, regulations or 
ordinances which have been implemented or adopted by the City.  That would include any or all 
PRC polices that are currently in place with the PAB. 

 
Finally, I send this letter to memorialize our conversation which among other things 

reaffirms the BPA’s long-standing commitment of working with the City in a collaborative 
manner.  Thank you for your time and consideration and we look forward to hearing from you. 
 
      Sincerely,   
  

RAINS LUCIA STERN 
ST. PHALLE & SILVER, PC 

 
 
 

     Rockne A. Lucia, Jr.  
 

RAL:tw 
 
cc: Darren Kacelak, BPA President (Via Email Only) 
 Scott Castle, BPA Vice-President (Via Email Only) 
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October 19, 2021 
 
VIA ELECTRONIC MAIL [JHOLTZMAN@PUBLICLAWGROUP.COM] & FIRST CLASS MAIL 
 
Jonathan V. Holtzman 
Renne Public Law Group, LLP 
350 Sansome St., Ste. 300 
San Francisco, CA 94104-1307 
 

Re: City of Berkeley PAB Interim Regulations / Meet & Confer Obligation 
 

Dear Mr. Holtzman: 
 

As you know this office represents the Berkeley Police Association (“BPA”).  Over the 
course of the last few weeks we have corresponded regarding the City of Berkeley’s (“City”) 
implementation of the Police Accountability Board’s (“PAB”) Interim Regulations. The City 
Council approved the PAB Interim Regulations (“Regulations”) on October 5th.  Upon learning 
of the Council’s action, the BPA immediately requested copies of the actual regulations passed 
by the Council since none were posted on the City website.  On October 12th the BPA was 
provided with the attached version of the Regulations showing the changes from the version 
submitted by the Interim Executive Director to the Council. You are aware that prior to 
implementation, the BPA had engaged in a series of communications with the City requesting to 
meet and confer over the regulations.    

 
 The City’s unilateral adoption and subsequent implementation of the Regulations was 
unlawful. The law is clear that the City cannot implement until the parties have exhausted the 
meet and confer process, up to and including impasse procedures, pursuant to the Meyers-Milias-
Brown Act, Government Code section 3500 et seq. (“MMBA”). This would include the City’s 
obligation to meet and confer in good faith over any matter within the scope of representation 
prior to implementation. (Gov. Code §§ 3304.5, 3505 [“The governing body of a public agency 
… shall meet and confer in good faith regarding wages, hours, and other terms and conditions of 
employment with representatives of such recognized employee organizations … and shall 
consider fully such presentations as are made by the employee organization on behalf of its 
members prior to arriving at a determination of policy or course of action”].)  
 
 The City has not provided the BPA with any formal notice of the Council adoption of the 
Regulations nor has the PAB provided any notice to the BPA of implementation. In light of the 
lack of notice, the BPA is left to assume that the City is taking the position that the decision to 
adopt and implement the Regulations is purportedly a non-negotiable management decision, and 
therefore it need not exhaust the meet and confer process prior to implementation.  Regardless of 
the justification for lack of notice, the City’s position is not supported by law and there is no 
authority to discharge meet and confer obligations.   
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Thus, even assuming arguendo that the City’s decision to adopt and unilaterally 
implement the Regulations and portions of the same are outside the scope of representation 
(which the Association does not concede), it is well established that the City has the obligation to 
negotiate over aspects of the regulation that impact matters within scope before that decision is 
implemented. (Regents of the University of California (2012) PERB Decision No. 2783-H, p. 28) 
[“Before implementing a non-negotiable change, the parties must first negotiate over aspects of 
the change that impact matters within the scope of representation”]; also see Trustees of the 
California State University (2012) PERB Decision No. 2287-H, p. 11 [“[O]nce the decision is 
made the employer must respond to requests to negotiate in a manner consistent with its duty to 
bargain in good faith”]; County of Santa Clara (2019) PERB Decision No. 2680-M [“In both 
contexts—a decision involving a negotiable subject or a negotiable effect of a non-negotiable 
decision—the employer’s obligations are the same. Thus, an employer must provide notice and a 
meaningful opportunity to bargain over the reasonably foreseeable effects of its decision before 
implementation, just as it would be required to do before making a decision on a mandatory 
subject of bargaining”].)   
 

Implementation prior to completing the meet and confer process is allowable only in very 
limited circumstances, where all of the following elements are met: 
 

(1) the implementation date is based on an immutable deadline or an important managerial 
interest, such that a delay in implementation beyond the date chosen would effectively 
undermine the employer’s right to make the decision; 

 
(2) The employer gives sufficient advance notice of the decision and implementation date to 

allow for meaningful negotiations prior to implementation, and; 
 

(3) the employer negotiates in good faith prior to implementation and continues to negotiate 
afterwards as to the subjects that were not resolved by virtue of implementation. 

 
(Regents of the University of California, supra, pp. 27-29, citing Compton Community College 
Dist. (1989) PERB Decision No. 720.) 
 
 The City cannot meet these elements here.  
 

The BPA has not been provided facts supporting the notion that the City’s unilaterally-
determined deadline is “immutable” such that a delayed implementation beyond that date would 
effectively undermine the City’s ability to negotiate and implement interim PAB regulations.  
 

Prior to Council adoption, the City provided notice to the BPA that it was considering 
adopting and implementing interim regulations.  Communications ensued between BPA and City 
representatives regarding the nature and scope of the proposals. The BPA was provided several 
versions of the draft regulations and requested meet and confer. Conversations concerning those 
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drafts never culminated in an actual meet and confer over proposed draft interim regulations. 
There was an offer by the BPA to accept a set of interim regulations which represented a status 
quo proposal. That status quo proposal consisted of the existing Police Review Commission 
regulations supplemented with specific sections from the relevant City Charter provisions 
(Article XVIII, Police Accountability Board and Director of Police Accountability, Section 125). 
There was no final agreement reached and no meet and confers were held. The BPA made it 
clear that it was not waiving any right to meet and confer over PAB interim regulations. 
 
 In light of the above, the BPA demands that the City rescind or hold in abeyance the PAB 
interim regulations adopted by the Council until the meet and confer process has been fully 
exhausted. The City must cease and desist from taking any actions involving or implicating the 
rights of BPA members, nor may it compel any members to act in response to PAB regulations 
enacted in violation of the MMBA. The City’s insistence on moving forward will prompt the 
BPA to pursue available legal remedies to protect its collective bargaining rights.  
 

Thank you for your time and cooperation and I look forward to your prompt reply. 
   

      Sincerely,   
  

RAINS LUCIA STERN 
ST. PHALLE & SILVER, PC 

 
 
 

     Rockne A. Lucia, Jr.  
 

RAL:tw 
 
cc: Darren Kacalek, BPA President (via email only) 
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Proposed by Director of Police Accountability 

Clean version 
Proposed by Director of Police Accountability 

 

 

Police Accountability Board 
Office of the Director of Police Accountability 

 
Interim Regulations for Handling Complaints Against Sworn Officers of the 
Police Department under City Charter Article XVIII, Section 125 (Measure II) 

Preamble 

These interim regulations for handling complaints against sworn members of the 
Berkeley Police Department are issued in accordance with an amendment to the 
Charter of the City of Berkeley adding Article XVIII, Section 125, approved by the 
voters of the City as Measure II on November 3, 2020. Measure II establishes a 
Police Accountability Board (Board) and a Director of Police Accountability 
(Director), and is intended to promote public trust by providing for prompt, impartial 
and fair investigations of complaints by members of the public against sworn 
employees of the Berkeley Police Department. The Board and Director replace the 
Police Review Commission (PRC), established by Ordinance No. 4,644-N.S. 

Under Resolution No. 69,531 N.S., the City Council directed that the core functions 
of the Board and Director be implemented by July 1, 2021. Under Article XVIII, 
Section 125(13)(c) of the City Charter, the Board must establish rules of procedure 
governing the conduct of its business, which are subject to ratification by the City 
Council. In order for the Director to accept and investigate complaints filed against 
sworn members of the Police Department beginning July 1, 2021, interim regulations 
are needed until such time as the Board adopts permanent regulations and the 
Council ratifies them. 

These interim regulations reflect the procedures for handling complaints against 
police officers as set forth in Measure II as well as the provisions of the PRC 
Regulations for Handling Complaints Against Members of the Police Department 
(effective April 4, 2018) that are not in conflict with Measure II. They shall apply to all 
complaints that were pending with the PRC as of July 1, 2021, and all complaints 
filed with the Office of the Director of Police Accountability on and after July 1, 2021. 
Applicability of permanent regulations to these pending cases will be determined 
later. 

I. GENERAL PROVISIONS 

A. Definitions 

The following definitions shall apply in these interim regulations: 

1. Administrative Closure: Closure of a complaint before a confidential 
personnel hearing is held. 

2. Aggrieved Party: Any person directly affected by the alleged police 
misconduct. 

3. Allegation: An assertion of specific police misconduct. 
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Approved by City Council October 5, 2021 

Section I.A. 

5.4. Board Member: A member of the Police Accountability Board 
appointed by the City Council. 

6.5. Chief; Police Chief: Chief of the Berkeley Police Department. 

7.6. City’s discovery of alleged misconduct: The City’s discovery by a 
person authorized to initiate an investigation of an alleged act, 
omission, or other misconduct. 

8.7. Complaint: A declaration that alleges misconduct by a sworn 
employee of the Berkeley Police Department. 

9.8. Complainant: An aggrieved party as well as an eyewitness to alleged 
police misconduct who files a complaint with the Office of the Director 
of Police Accountability. 

10.9. Days: Means calendar days unless otherwise specified. 

11.10. Director of Police Accountability (Director): The individual 
appointed by the City Council to investigate complaints and carry out 
the operations of the Police Accountability Board and the Office of the 
Director of Police Accountability (ODPA). 

12.11. Duty Command Officer (DCO): A sworn employee of the 
Berkeley Police Department designated by the Chief of Police to 
appear at a hearing or review proceeding to answer questions clarifying 
BPD policy. 

12. Eyewitness: A percipient witness.  

13. Hearing Panel: Three Board members impaneled to conduct a 
confidential personnel hearing. 

14. Investigator: Employee of the Office of Director of Police Accountability 
whose primary role is to investigate complaints filed with the ODPA. 

15. Mediation: A process of attempting to reach a mutually agreeable 
resolution, facilitated by a trained, neutral third party. 

16. Police Accountability Board (Board): The body established by City 
Charter Article XVIII, Section 125. 

17. Review Panel: Three Board members impaneled to conduct a review of 
a BPD investigative record. 

18. Subject Officer: A sworn employee of the Berkeley Police Department 
against whom a complaint is filed. 

19. Witness Officer: A sworn employee of the Berkeley Police Department 
who has personal knowledge of events described in a complaint, but is 
not a subject officer.
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0.  

(PRC Reg. Sec. II.B., modified.) 
 

E.B. Confidentiality 
0. Importance. In their capacity as Board members, each Board 

member will have access to confidential data or information 
related to Berkeley  
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3.1. Police Department personnel. ODPA staff will likewise have access 
to such confidential information. It is vitally important to the integrity of 
the complaint process under Measure II that all parties involved 
understand and adhere to the confidentiality of the process, and do all 
in their power to protect the privacy rights of Berkeley Police 
Department employees as required by law. (PRC Reg. Preamble.) 

4.2. Duty. Board members, ODPA staff, and their agents and 
representatives shall protect and maintain the confidentiality of any 
records and information they receive consistent with state or federal 
law governing such records or information. (Art. XVIII, Sec. 125(20)(b).) 
In particular, such persons shall not violate the rights of sworn officers 
to confidentiality of personnel file information under Penal Code secs. 
832.7, 832.8 (3(d)), and state law. Confidential information may be 
provided through witness testimony or through electronic or hard-copy 
transmission, and the obligation to maintain confidentiality applies, 
regardless of how the information is communicated. (PRC Reg. Sec. 
IV.A.) 

5.3. Closed hearings; effect on public records. All confidential personnel 
hearings and closed session meetings relating to the investigation of 
complaints against sworn officers will be closed to the public. Records 
of these investigations are confidential and will not be disclosed to 
members of the public. However, any public records included in, or 
attached to, investigative reports shall remain public records. (PRC 
Reg. Sec. 1.A.) 

6.4. Handling confidential information. For any proceeding in which hard 
copies of confidential information are distributed to Board members, 
each Board member shall return all confidential material to ODPA staff 
at the close of the proceedings, or as soon thereafter as practicable. 
(PRC Reg. Sec. IV.B.2.) For any proceeding in which electronic copies 
of confidential information are distributed to Board members, each 
Board member shall delete all confidential information as soon as the 
information is no longer needed, and promptly inform ODPA staff that 
they have done so. (NEW)- 

7.5. Effect of violation. A Board member who violates confidentiality 
before or during a confidential personnel hearing shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
confidentiality for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of those 
present. Such adverse action may include: notice of the violation to the 
Board member’s nominating Councilmember or to the City Council, or a 
prohibition from participating in future confidential personnel hearings 
for the remainder of the Board member’s term. 
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0. (PRC Reg. VI.D.3.) 
 

IV.II. COMPLAINTS FILED WITH THE OFFICE OF THE DIRECTOR OF 
POLICE ACCOUNTABILITY 

A. Initiating a complaint 

1. Complaint form. A complaint alleging misconduct by one or more sworn 
officers of the Berkeley Police Department must be filed on a form 
provided by the Office of the Director of Police Accountability. (Art. 
XVIII, Sec. 125(18)(a)(1); PRC Reg. Secs. I.B.7, II.A.1.) Complaint 
packets must include information about the difference between 
mediation and an investigation; language advising a complainant who 
is the subject of, or has commenced, litigation relating to the incident 
that gave rise to the complaint to consult an attorney before filing a 
complaint; and conclude with the following: “I hereby certify that, to the 
best of my knowledge, the statements made herein are true. I also 
understand that my oral testimony before the Board shall be given 
under oath.” Complaints shall be signed by the complainant, except for 
complaints initiated by the Board. (PRC Reg. Sec. II.A.1.) 

2. Who may file. Only an “aggrieved party” parties, as well as 
eyewitnesses (percipient witnesses) to alleged police misconduct, may 
file a complaint, except that if no complainant is available to initiate. 
Complaints may also be initiated by the Board upon a complaint, and in 
any case involving a death, 5vote of five Board members may vote to 
authorize an investigation or take other such action they deem 
appropriate. (PRC Reg. Secs. I.B.2., II. A.3.). 

3. Filing period. A complaint must be filed within 90180 days of the 
alleged misconduct, except that the 90180 days shall be tolled if: 

a) the complainant is incapacitated or otherwise prevented from filing 
a complaint; or 

b) the complainant is the subject of a criminal proceeding related to 
the subject matter of the complaint, in which case the time for the 
complainant to file is tolled until the criminal matter has been 
adjudicated or dismissed. 

(PRC Reg. Sec. II.A.2.) 

0. Late-filed complaints. Complaints filed between 91 and 180 days 
of the alleged misconduct must be reviewed by the Police 
Accountability Board in a closed session meeting. Six Board 
members must find good cause for the late filing, by clear and 
convincing evidence, to accept the complaint. A complaint filed 
after 180 days after the alleged misconduct will not be accepted. 
(PRC Reg. Sec. II.A.2.a) 

6.4. Sufficiency of complaint. Complaints must allege facts that, if true, 
would establish that misconduct occurred. Complaints that do not 
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allege prima facie misconduct, or are frivolous or retaliatory, shall be 
submitted by the Director to the Board for administrative closure at the 
next regular meeting that allows the complainant to be provided at least 
5 days’ notice. If a majority of Board members agree, the case will be 
closed; if the Board rejects the Director’s recommendation, the Notice 
of Complaint and Allegations must be issued within 10 days, unless the 
complainant has elected mediation. This section does not apply to 
complaints initiated by the Board under Section II.A.2. (PRC Reg. Sec. 
II.A.4.a.) 

7.5. Right to representation. Complainants and subject officers have the 
right to consult with, and be represented by, an attorney or other 
representative, but a representative is not required. If the ODPA is 
notified that a complainant or subject officer is represented, then the 
ODPA shall thereafter send copies of any materials or notices provided 
to the complainant or subject officer(s) to their representatives. (PRC 
Reg. Sec. II.A.5.) 

B. Mediation 

1. Election 

a. ODPA staff shall provide every complainant with information about 
the option to select mediation, and make every effort to ensure 
complainants understand this option. The complainant may elect to 
enter into mediation up until they are notified that the Director has 
submitted findings and recommendations as set forth in Section II. 
E.1 below.  

G.1 below. 
c.b. If the complainant elects mediation, ODPA staff shall notify 

the subject officer within 7 days that the complainant has opted for 
mediation, and include a copy of the complaint if not previously 
provided. This notice shall also inform the subject officer of their 
right to agree to or reject mediation within 10 days. 

d.c. A subject officer who agrees to mediation must agree to toll 
the City's 240-day disciplinary deadline if the officer later withdraws 
from mediation before the mediation session begins. 

e.d. Once both parties agree to mediation, the complainant no 
longer has the option to have their complaint investigated and to 
proceed to a confidential personnel hearing, unless the subject 
officer withdraws from mediation. 

2. Completion 

After receiving notice from the mediator that a mediation has 
concluded, ODPA staff shall close the case and inform the Board.
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(Art. XVIII, Sec. 125(18)(a)(2); PRC Reg. Sec. II.B., modified) 
 

F.C. Complaint investigation 

1. Time for completion. Complaint investigations must begin immediately, 
proceed expeditiously, and be completed within 120 days of the City’s 
discovery of the alleged misconduct, unless a Government Code sec. 
3304(d) applies, except: 

discovery of the alleged misconduct, unless a Government Code 
sec. 3304(d) applies (Art. XVIII, Sec. 125(18)(e)), except: 

b.a. If the complainant or subject officer is the subject of criminal 
proceedings related to the complaint, the ODPA shall not 
commence an investigation until the criminal matter is adjudicated 
or dismissed. All time limits for processing the complaint shall be 
tolled during the pendency of the proceedings. As soon as 
practicable after the filing of a complaint, the ODPA shall contact the 
District Attorney’s Office to determine the status and anticipated 
resolution of the criminal proceeding (PRC Reg. Sec. III.C.3.). 

c.b. A longer time period for the investigation, not to exceed 195 
days, may be agreed upon as provided under Section II.OM. 

2. Transmittal of complaint. Complaints accepted by the Director shall be 
sent by hard copy or electronically to the Chief of Police, BPD Internal 
Affairs, Board members, and each sworn officer against whom the 
complaint is filed. (Art. XVIII, Sec. 125(18)(g).) 

3. Notice of Complaint and Allegations. Within 28 days of a complaint 
filing or the acceptance of a late-filed complaint, the ODPA shall 
prepare and send a Notice of Complaint and Allegations by hard copy 
or electronically to the complainant, the Chief of Police or BPD Internal 
Affairs, and each identified subject officer. The Notice of Complaint and 
Allegations need not be sent if the complaintcomplainant requests 
mediation, or the Director recommends administrative closure. (PRC 
Reg. Sec. III.B.1, modified.) 

4. Sworn officers’ schedules. The Chief of Police or their designee shall 
provide ODPA staff with the schedules of all sworn employees of the 
Police Department. (PRC Reg. Sec. VII.A.1.) 

5. Nature of investigation. The investigation shall consist of conducting 
recorded interviews with the complainant, subject officers, witness 
officers, and civilian witnesses; and collecting relevant documentary 
evidence, including, but not limited to, photographic, audio, and video 
evidence. (PRC Reg. Sec. III.C.1.) 
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6. Production, subpoena, and preservation of records. The Berkeley 
Police Department and all other City departments must produce 
records and information requested by the Office of the Director of 
Police Accountability and Board in connection with investigations, 
without redaction or limitation, unless required by state or federal law. 
(Art. XVIII, Sec. 125(20)(a).) 

a. The Director may issue subpoenas to compel the production of 
books, papers, and documents as needed to carry out their duties 
and functions. (Art. XVIII, Sec. 125(20)(c).) 

b. Whenever a PRCan investigation is tolled, the Chief of Police shall 
take appropriate steps to assure preservation of the following items 
of evidence: 

I. The original Communications Center tapes relevant to the 
complaint. 

II. All police reports, records, and documentation, including body-
worn camera video. 

III. Names, addresses, telephone numbers, and statements of all 
witnesses. (PRC Reg. Sec. II.E.2.) 

7. Interview notices. Subject officers and witness officers must appear for 
interviews related to complaints. (Art. XVIII, Sec. 125(20)(c); PRC Reg. 
Exhibit A.) ODPA staff shall notify subject and witness officers at least 9 
days before a scheduled interview date by hard copy or, when feasible, 
email. An officer who is unavailable for an interview shall contact the 
Director or the Investigator immediately to state the reason for their 
unavailability. (PRC Reg. Sec. III.D.2.) 

0. Conduct of interviews, exercise of Constitutional rights. 
Interviews should be conducted such that they produce a 
minimum of inconvenience and embarrassment to all parties. 
Subject and witness officer interviews shall be conducted in 
compliance with the Public Safety Officers’ Procedural Bill of 
Rights Act(“1 (“POBRA”). When possible, ODPA staff shall 
avoid contacting BPD employees at home, and avoid 
contacting others at their place of employment. (PRC Reg. Sec. 
III.D.1.) While all officers have a right to invoke the Fifth 
Amendment, they also have a duty to answer questions before 
the ODPA regarding conduct and observations that arise in the 
course of their employment, and are subject to discipline for 
failure to respond. The exercise of any constitutional rights 
shall not be considered by the Board in its disposition of a 
complaint (PRC Reg. Sec. III.D.3.) 

 

                                            

1   Government Code Sec. 3300 et seq. 
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8. . Pre-hearing complaint disposition.
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D. Pre-hearing complaint disposition 

1. Administrative Closure 

a. Grounds 

The grounds upon which a complaint may be administratively closed 
include but are not limited to the following: 

i. Complaint does not allege prima facie misconduct or is frivolous 
or retaliatory. 

ii. Request for closure by complainant. 

 

 
 

1   Government Code Sec. 3300 et seq. 
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xiii.iii. Unavailability of complainant where staff has 
attempted at least 3 telephone, electronic mail 
and/or regular mail contacts.  Attempts to reach the 
complainant by telephone and/or mail shall be 
documented in the recommendation for 
Administrative Closure. 

xiv.iv. Mootness of the complaint including but not limited 
to situations where the subject officer’s 
employment has been terminated or where the 
complaint has been resolved by other means. 

xv.v. Failure of the complainant to cooperate, including 
but not limited to: refusal to submit to an interview, 
to make available essential evidence, to attend a 
hearing, and similar action or inaction by a 
complainant that compromises the integrity of the 
investigation or has a significant prejudicial effect. 

xvi.vi. Failure of ODPA staff to timely complete its 
investigation, as set forth in Section II.C.1. 

b. Procedure 

A complaint may be administratively closed by a majority 
vote of Board members during closed session at a 
meeting. The complainant shall be notified of the 
opportunity to address the Board during the meeting no 
later than 7 days before the meeting. Cases closed 
pursuant to this section shall be deemed “administratively 
closed” and the complainant, the subject officer, and the 
Chief of Police shall be notified by mail.  

c. Effect of Administrative Closure 

Administrative Closure does not constitute a judgment on 
the merits of the complaint.  

(PRC Reg. Sec. V.A.) 
3.2. No Contest Response 

A subject officer who accepts the allegations of the complaint as 
substantially true may enter a written response of “no contest” at any 
time before the Director submits their findings and recommendations 
to the Board under Section II.GE.1. If the subject officer sends a “no 
contest” response, the Director shall so notify the Board when findings 
and recommendations are sent to them. (PRC Reg. Sec. V.B., 
modified) 

 

Initial submission and consideration of investigative findings and 
recommendations.
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E. Initial submission and consideration of investigative findings and 
recommendations 

1. Time to submit. Within 60 days of completing an investigation, the 
Director must submit and present investigative findings and 
recommendations to the Board in a closed session and convene a 
confidential personnel hearing if the Board requests it. This deadline may 
be extended as provided under Section II.M. 

confidential personnel hearing if the Board requests it. (Art. XVIII, 
Sec. 125(18)(i).) This deadline may be extended as provided under 
Section II.O. 

3.2. Standard of proof. In determining whether a sworn officer has 
committed misconduct, the standard is “preponderance of the 
evidence.” (Art. XVIII, Sec. 125(18)(c).) 

4.3. Categories of Findings 

a. If the evidence shows that the alleged act did not occur, the finding 
shall be "Unfounded.” 

b. If the evidence fails to support the allegations, but the allegations 
cannot be shown as false, the finding shall be “Not Sustained.” 

c. If the evidence shows that the alleged act did occur, but was lawful, 
justified, and proper, the finding shall be “Exonerated.” 

d. If the evidence shows that the alleged act did occur and the action 
was not justified, the finding shall be "Sustained." 

(PRC Regs., Sec. VIII.B.) 
6.4. Recommendation of discipline and level of discipline. If the Director 

recommends a “sustained” finding on any allegation of misconduct, a 
recommendation of whether discipline is warranted must also be 
included. For those cases where an allegation of misconduct, if 
sustained, would involve any of the classes of conduct described in 
Penal Code 832.7, as enacted pursuant to Senate Bill 1421, the 
Director must include a recommendation regarding the level of 
discipline. (Art. XVIII, Sec. 125(18)(i).) 

7.5. Board decision. Upon reviewing the Director’s investigative findings, 
the Board must then decide whether to hold a confidential personnel 
hearing. 

a. If the Board agrees with the Director on all findings and 
recommendations, (i.e., no need for hearing), the Director shall 
send the findings and recommendations to the Chief of Police. The 
findings and recommendations must be sent within 195 days of the 
City’s discovery of alleged misconduct, except if extended as 
provided under Section II.M.2. 

b. If the Board decides that further fact-finding is needed, the Board 
may vote to hold a confidential personnel hearing.
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g.  

(Art. XVIII, Sec. 125(18)(i).) 
 

J.F. Scheduling a hearing, assigning Hearing Panel members, 
distributing hearing packet. 

1. Time. If the Board decides to move forward with a confidential 
personnel hearing, it must be held within 60 days of the date the ODPA 
has completed its investigation. (Art. XVIII, Sec. 125(18)(i).) 

2. Scheduling hearing. ODPA staff shall determine the availability of 
subject officers before setting a hearing date and time. Hearings are 
not to be scheduled on an officer’s day off or during vacation or other 
leave, unless two or more subject officers on the same complaint do 
not share a common day on duty. (PRC Reg. Sec. VII.A.1.) 

3. Hearing Panel. ODPA staff shall secure a Hearing Panel to conduct the 
confidential personnel hearing. A Hearing Panel shall consist of three 
Board members, except that in death cases and any cases in which six 
Board members vote to sit as a whole, the entire Board, with a 
minimum of six Board members, will constitute the Hearing Panel. 
(PRC Reg. Sec. VI.A.) 

4. Obligation to serve; unavailability. Board members must serve on 
roughly an equal number of Hearing Panels each year. (PRC Reg. Sec. 
VI.B.1.) If a Hearing Panel member becomes unavailable, they shall be 
replaced by another Board member, and notice of substitution shall 
issue as soon as possible. If substituted within 7 days of a hearing, the 
subject officer retains the right to challenge the Board member for 
cause. The notice of challenge of a substituted Board member must be 
made at least 3 business days before convening the hearing and 
constitutes good cause for continuing the hearing. (PRC Reg. Sec. 
VI.B.2.) 

5. Effect of continuance. If a hearing is rescheduled due to unavailability 
of the complainant, a subject officer, or either party’s attorney, another 
Hearing Panel may be assigned. However, the Hearing Panel 
composition shall not change after the hearing has been convened. 
(PRC Reg. Sec. VI.B.3) 

6. Notice of hearing. The ODPA must issue a written hearing notice at 
least 14 days before the hearing to all parties, witnesses, 
representatives, Hearing Panel members, and the Police Chief. This 
notice must include the time, date, and location of the hearing, and the 
composition of the Hearing Panel. (PRC Reg. Sec. VII. A.2) 

7. Hearing Packet. The ODPA shall provide the Hearing Panel with a 
Hearing Packet, which shall contain the Director’s findings and 
recommendations, and all evidence and documentation obtained or 
produced during the investigation (Art. XVIII, Sec. 125(18)(i)),, at least 
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14 days before the hearing date. The Hearing Packet shall also be sent 
to the subject officer(s), any representatives, the Duty Command 
Officer, and the Police Chief. The complainant shall receive a Hearing 
Packet without documents containing confidential investigatory 
materials or findings and recommendations. Witness officers and 
civilian witnesses shall receive a copy of only their interview transcript. 

(PRC Reg. Sec. VII.B., modified. 
 

M.G. Board member impartiality; recusals; challenges 

1. Conduct. 

a. Board members shall maintain basic standards of fair play and 
impartiality, and avoid bias and the appearance of bias. In 
confidential personnel hearings, they shall hear all viewpoints. (Art. 
XVIII, Sec. 125(8)(b).) 

b. No member of a Hearing Panel shall publicly state an opinion 
regarding policies directly related to the subject matter of a pending 
complaint; publicly comment on any of the facts or analysis of a 
pending complaint; or pledge or promise to vote in any particular 
manner in a pending complaint. (PRC Reg. Sec. VI.D.2.) 

c. A Board member who violates Section G.1.b above, before or 
during a confidential personnel hearing, shall be automatically 
disqualified from further participation in the hearing. Additionally, a 
Board member or the Director may agendize an alleged violation of 
that Section for discussion and action at a regular meeting of the 
Board, which may take adverse action upon a two-thirds vote of 
those present. Such adverse action may include: notice of the 
violation to the Board member’s nominating Councilmember or to 
the City Council, or a prohibition from participating in future 
confidential personnel hearings for the remainder of the Board 
member’s term. (PRC Reg. VI.D.3.) 

2. Recusal; disclosure of ex parte contacts. Board members recused for a 
conflict of interest must do so immediately when an item is taken up. 
Board members shall verbally disclose all ex parte contacts concerning 
the subject of the hearing and shall submit a written report of such 
contacts before the hearing begins. Ex parte contacts include any 
contact between a Board member and any party involved in the 
complaint before the public hearing. (Art. XVIII, Sec. 125(8)(b)(2).) 

3. Challenges to Hearing Panel member 

a. Basis for Challenge. A Board member who has a personal interest, 
or the appearance thereof, in the outcome of a hearing shall not sit 
on the Board.  Personal interest in the outcome of a hearing does not 
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include political or social attitudes or beliefs. Examples of personal 
bias include, but are not limited to: 

i. a familial relationship or close friendship with the complainant or 
subject officer; 

ii. witnessing events material to the inquiry; 

iii. a financial interest in the outcome of the inquiry; 

iv. a bias for or against the complainant or subject officer. 

b. Procedure 

i. No later than 7 days of the date of mailing of the Hearing 
Packet, which includes the names of the Board members 
constituting the Hearing Panel, the complainant or the subject 
officer(s) may file a written challenge for cause to any Board 
member.  Such challenge must specify the nature of the conflict 
of interest. 

ii. The Director shall contact the challenged Board member as 
soon as possible after receipt of the challenge. 

iii. If the Board member agrees to recuse themself, the Director 
shall ask another Board member to serve. 

iv. If the Board member disagrees that the challenge is for good 
cause, they shall state their reasons in writing, and the Director 
shall make this determination. If the Director finds good cause 
for the challenge, the Director shall inform the challenged Board 
member and ask another to serve. 

v. If the Director rejects a challenge to a Board member and the 
Board member serves, the written challenge and the Board 
member's written response shall be made part of the hearing 
record. 

c. Replacement of Board member. Any Board member who is unable to 
serve for any reason shall be replaced by another Board member, 
except in cases involving a death.
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(PRC Reg. Sec. VI.C., modified.) 
 

Q.H. Continuance requests; other pre-hearing motions 

1. Pre-hearing continuance requests. Requests to continue a hearing 
must be made to the Director as soon as the cause for continuance 
arises. The Director may grant the request only for good cause. Factors 
in determining good cause include: reason for request, timeliness, 
prejudice to the other party, filing date of complaint, and previous 
continuance requests. A request for a continuance made within 3 
business days of the hearing date shall not be granted unless the 
requester cannot attend due to a personal emergency or can 
demonstrate substantial prejudice if denied. A continuance granted at a 
subject officer’s request shall toll any disciplinary time period under the 
Memorandum of Understanding between the City of Berkeley and the 
Berkeley Police Association and the 60-day time limitation under Article 
XVIII, Section 125(18)(i). (PRC Reg. Sec. VII.C.4., modified) 

2. Newly Discovered Evidence or Witnesses. The complainant and 
subject officer shall provide any newly discovered evidence or 
witnesses’ names to the ODPA staff no later than 14 days before the 
scheduled hearing date, with an explanation as to why the evidence or 
witnesses could not have been discovered earlier and its significance.  
ODPA staff shall inform the Hearing Panel of the newly discovered 
evidence or witnesses as soon as possible. 

The Hearing Panel shall decide whether or not to allow the evidence or 
witnesses no later than 4 business days before the scheduled hearing 
date, and ODPA staff shall notify both the complainant and the subject 
officer of the Hearing Panel’s decision. (PRC Reg. Sec. VII.C.1.) 

3. Procedural issues. The complainant and subject officer shall raise any 
procedural issues by submitting them in writing to the Director at least 7 
days before the hearing date. Procedural issues can include, without 
limitation, expiration of the 1-year limitation period under Government 
Code section 3304, or whether an officer should testify. 
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T.I. Hearing procedures 

1. Who may or must be present at hearing. Hearings are closed to the 
public. The Director and Investigator may be present during the entirety 
of the hearing. The Duty Command Officer may be present for all but the 
Board members’ deliberations. (PRC Reg. VII.D.1.) The complainant and 
the subject officer shall be present to answer questions from Board 
members, subject to state law. (Art. XVIII, Sec. 125(18)(i).) An attorney or 
other representative for the complainant or the subject officer may 
participate in the hearing, but a representative is not required, and the 
complainant or subject officer is responsible for ensuring their 
representative’s presence at the hearing.  

ensuring their representative’s presence at the hearing. (PRC 
Reg. VII.D.2.) 

3.2. Continuances. If good cause is shown, the Hearing Panel may 
continue the hearing due to the unanticipated unavailability of a witness 
or a representative. (PRC Reg. Sec. VII.D.3.) 

4.3. Party’s failure to appear. Absent good cause, if the complainant fails 
to appear within 30 minutes of the scheduled hearing time, the 
complaint will be dismissed. Absent good cause, if the subject officer 
fails to appear within 30 minutes of the scheduled hearing time, the 
hearing will proceed and the allegations may be sustained. (PRC Reg. 
Sec. VII.D.4.) 

5.4. Lack of full Hearing Panel. If two Hearing Panel members are 
present but a third fails to appear within 30 minutes of the scheduled 
hearing time, the hearing will be continued until a third Hearing Panel 
member is seated, unless all parties agree to proceed with two Hearing 
Panel members, in which case all findings must be unanimous. (PRC 
Reg. Sec. VII.D.5.) 

6.5. Chair of panel. The Hearing Panel shall select one member to serve 
as the Chairperson of the hearing. (PRC Reg. Sec. VI.A.) 

7.6. Taking testimony at the hearing.  

a. The complainant and any civilian witnesses will be called into the 
hearing room to testify separately; the subject officers and their 
representatives may be present during their testimony. The 
complainant or their representative may make a statement or rely 
on the interview statements. Questioning will then proceed as 
follows: a) Board members may ask questions; b) the subject officer 
or his or her representative may ask questions; c) Board members 
may ask follow-up questions. After questioning is completed, the 
complainant or their representative will have up to 15 minutes to 
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provide a summary of their case and a closing statement. (PRC 
Reg. Sec. VII.D.7.) 

b. The complainant and their representative, and civilian witnesses will 
each be excused from the hearing room after their testimony or 
representation is completed. (PRC Reg. Sec. VII.D.8.) 

c. The subject officers and any witness officers will be called into the 
hearing room to testify separately. Subject officer representatives 
may be present for all testimony. Each subject officer may make a 
statement or choose to rely on the interview statements. Each 
subject officer will be questioned by their representative first, after 
which the officer may be questioned by 2 Board members, unless 
the officer waives this requirement. After questioning is completed, 
each subject officer will have up to 15 minutes to provide a summary 
of their case and a closing statement.  

d. The subject officers and witness officers will each be excused from 
the hearing room after their testimony is completed. (PRC Reg. Sec. 
VII.D.9.) 

8.7. Subpoenas. The Board may issue subpoenas to compel the 
production of books, papers, and documents as needed to carry out 
their duties and functions. (Art. XVIII, Sec. 125(20)(c).) 

9.8. Maintaining order. No person at the hearing shall become subject of 
undue harassment, personal attack, or invective. If the chairperson fails 
to maintain reasonable order, BPD employees may leave the hearing 
without prejudice. The burden shall be upon the BPD employee to 
establish to the City Manager’s satisfaction that their reason for leaving 
was sufficient. 

0. (PRC Reg. Sec. VII.D.10.) 

 

 

X.J. Evidence 

1. General. The hearing need not be conducted according to technical 
rules of evidence. Any relevant evidence shall be admitted if it is the 
sort of evidence on which reasonable persons are accustomed to rely 
in the conduct of serious affairs.  

2. Procedure. Evidence shall be taken in accordance with the following 
provisions: 

a. The complainant and subject officers shall have the right to testify 
and refer to any relevant evidence that has been entered into the 
record. If the complainant or subject officers do not testify on their 
own behalf, they may be called and examined as if under cross-
examination.;  

PERB Received
03/21/22 13:25 PM
PERB Received
03/21/22 13:25 PM



Clean version 
Proposed by Director of Police Accountability 

Section II.L. 

p. 17 of 

20 

Section II.J. 

 

b. Oral evidence shall be taken only under oath. 

c. The Chairperson shall exclude irrelevant and unduly repetitious 
evidence. 

d. The Chairperson shall exclude unruly or disruptive persons from the 
hearing. 

e. The Chairperson will conduct the hearing subject to being overruled 
by a majority of the Hearing Panel members. Hearing Panel 
members shall be primarily responsible for obtaining testimony. 
ODPA staff will answer Board members’ questions on the evidence, 
points of law, and procedure. 

f. The City Attorney's opinion will be sought whenever the 
interpretation of a City Ordinance or the City Charter is contested 
and pivotal to the case, or when a case raises substantial legal 
issues of first impression. 

g. If the Hearing Panel needs additional evidence or an opinion from 
the City Attorney to reach its findings, it may continue the hearing to 
a future date. 

h. If either party requests that the hearing be continued to consider 
motions or points of law, any applicable BPD disciplinary time limit 
shall be tolled for the period of such continuance. 

3. Judicial disposition. Either party may present to the Hearing Panel 
evidence of the disposition of a related matter by any branch of the 
judiciary (including but not limited to superior court, traffic court, and 
small claims court), and the Hearing Panel shall accept those findings 
as true.

0.  

(PRC Reg. Sec. VII.E.) 
 

BB.K. Deliberation and Findings 

1. Deliberation. After the hearing has concluded, the Hearing Panel 
deliberates outside the presence of everyone except ODPA staff. The 
Hearing Panel shall not consider any information not received in the 
hearing packet or during the hearing. (PRC Reg. Sec. VIII.A.) 

2. Vote. The Hearing Panel shall affirm, modify, or reject the findings and 
recommendation of the Director of Police Accountability. (Art. XVIII, 
Sec. 125(18)(j).) All action of the Hearing Panel shall be by majority 
vote of those Board members present. (PRC Reg. Sec. VIII.B.) 

3. Transmittal of findings. The Hearing Panel’s decision must be 
submitted in writing to the Chief of Police within 15 days of the hearing 
(Art. XVIII, Sec. 125(18)(j)),, unless extended as provided under 
Section II.M.2.  
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II.M.2. (Art. XVIII, Sec. 125(18)(m).) 
5.4. Content of findings. 

a. If the Hearing Panel agrees with the findings and recommendations 
of the Director, no explanation is required. 

b. If the Hearing Panel modifies or rejects a finding or recommendation 
of the Director, the Hearing Panel shall provide an explanation of its 
decision. (Art. XVIII, Sec. 125(18)(j).) 

c. Any Hearing Panel member dissenting from a finding or 
recommendation of the majority shall submit a separate written 
explanation of their reasoning (PRC Reg. Sec. VIII.B.),, unless the 
dissenter agrees with the Director’s finding and recommendation. 
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cc. (NEW) 
 

EE.L. Findings of Chief of Police; tentative decision; final 
determination by Chief or City Manager. 

1. Chief’s decision. Within 10 days of receiving the findings and 
recommendations from the Director under Section II.E.5.a. above, or 
from the Hearing Panel under Section II.K.3.b. above, the Chief of 
Police shall take one of the following actions  

a. Issue a final decision if the Chief agrees with the Director or with the 
Hearing Panel. 

b. Submit a tentative decision to the Director and the Police 
Accountability Board. 

2. Director’s request to review tentative decision. If the Chief submits a 
tentative decision, the Director may request, within 10 days of receiving 
the decision, that the Chief submit the decision to the City Manager. If 
the Director does not make the request, the Chief’s decision becomes 
final. 

3. City Manager’s final decision. Within 25 days of receiving the submittal 
from the Chief, the City Manager or their designee shall submit a final 
determination, with a written explanation, to the Director, the Board, 
and the Chief. 

(Art. XVIII, Sec. 125(18)(k).) 
5.4. Extension of time. The deadlines in this Section II.L may be 

extended as provided under Section II.M.2. 

0. (Art. XVIII, Sec. 125(18)(m).) 
 

HH.M. Time limits; extensions. 

1. Overall limit. The time limit for investigations and notification of 
discipline is 240 days from the date of the City’s discovery of alleged 
misconduct, unless a Government Code section 3304(d) exception 
applies. (Art. XVIII, Sec.(125)(18)(d).) 

2. Other time limits. The deadlines for the Director to complete an 
investigation, present investigative findings to the Board, submit 
findings and recommendations to the Chief of Police, or request that 
the Chief submit a tentative decision to the City Manager; as well as 
deadlines for the Chief to act on findings and recommendations from 
the Director or Hearing Panel, and for the City Manager or their 
designee to make a final decision, are advisory, and may be adjusted 
by the Director after consulting with the City Manager and Chief, to 
ensure that all investigations and notifications are completed within 240 
days. The timeline for completing an investigation shall not be extended 
beyond 195 days. 
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VII.III. CONTESTING FINDINGS OF DECISION WHEN COMPLAINT FILED WITH 
THE POLICE DEPARTMENT. 

A. Application 

1. This Section III applies to complaints that a member of the public files 
with the Police Department only. 

B. Procedure 

1. When the Internal Affairs division of the Police Department has 
completed its investigation of a complaint, the Chief of Police shall issue 
a letter of disposition to the subject officer and the Director. The Chief 
shall also issue a letter of disposition to the complainant that complies 
with the Penal Code. (Art. XVIII, Sec. 125(19)(d).) 

2. If a finding is “not sustained,” “unfounded,” or “exonerated,” the 
complainant has 20 days from the date notice is sent (by mail or other 
reasonable means that the complainant agrees to), to contest the Chief’s 
determination to the Director. (Art. XVIII, Sec. 125(19)(e).) The Director, if 
appropriate, may request to review all files, transcripts, and records 
related to the complaint. (Art. XVIII, Sec. 125(19)(e)(1).) 

3. Within 15 days of receiving an objection from a complainant or a notice 
from the Chief that a complainant has objected, the Director, in their 
discretion, may notify the complainant that either: 

a. The objection is accepted and the Board will convene a Review Panel 
to conduct a review based on the investigative record provided by the 
Department; or 

b. The objection is dismissed. In such cases, the Director must notify the 
Board of such dismissal in writing within 30 days of notifying the 
complainant of the dismissal. 

(Art. XVIII, Sec. 125(19)(e)(1); Review Panel added.) 
 

6.4. If the Director decides that the Board will conduct a review, ODPA staff 
shall secure a Review Panel of three Board members to conduct a review 
of the investigative record at a closed session meeting. 

a. At the meeting, only Review Panel members and ODPA staff will be 
present. A Duty Command Officer may be present. 

b. The Review Panel shall evaluate the investigative record to determine 
whether the complainant’s objection has merit, either because the 
Department failed to proceed in a manner required by state and 
federal law, or because the Chief’s decision is not supported by the 
evidence in the record. 

c. All action of the Review Panel must be by majority vote. 
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(NEW. Details not in Charter and no counterpart in PRC procedures.) 
8.5. The Review Panel must, within 45 days of the date the Director 

accepts an objection: 

a. Dismiss the complainant’s objection; or 

b. Issue a report agreeing with the Chief’s determination; or 

c. Issue a report disagreeing with the Chief’s determination if the 
Review Panel finds that: 1) the Department failed to proceed in a 
manner required by state and federal law; or 2) the Chief’s decision 
is not supported by the evidence in the record. The Director shall 
submit this report to the Chief and the City Manager. 

(Art. XVIII, Secs. 125(19)(f), 125(19)(g).) 
10.6. Within 15 days of receiving a Review Panel’s recommendation 

disagreeing with the Chief, the Chief may prepare a report for the City 
Manager addressing any concerns or objections. (Art. XVIII, Sec. 
125(19)(g).) 

11.7. Within 25 days of receiving the Chief’s report, the City Manager or 
their designee shall consider the reports of both the Board and the 
Chief, and send a final determination with a written explanation to the 
Director, the Board, and the Chief. (Art. XVIII, Sec. 125(19)(g).) 

12.8. The deadlines in this Section III are advisory, and may be adjusted 
by mutual agreement between the City Manager, the Director, and the 
Chief, to ensure that all investigations are completed such that the time 
limit for investigations and notification of discipline occurs within 240 
days, and investigation of all complaints filed with the Police 
Department are completed within 120 days of the City’s discovery of 
alleged misconduct, unless a Government Code section 3304(d) 
exception applies. (Art. XVIII, Sec. 125(19)(i).) 

 

 

VIII.IV. INFORMAL COMPLAINTS 

A. An informal complaint is a communication from a member of the public, not 
on a complaint form, that identifies an officer or officers by name, badge 
number, or other identifying features, and alleges any act of misconduct 
pertaining to the manner in which the officer performs their duties. Such 
complaints shall be treated confidentially. 

B. ODPA staff shall contact the complainant to explain the policy complaint 
and formal individual complaint processes. 

C. Informal complaints will be agendized for a closed session at the next 
regular Board meeting and distributed to the Board in closed session, with 
notice to the named officer(s). 
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D. The Board shall consider the informal complaint and recommend what 
additional action, if any, the Director of Police Accountability should take. 

(Adopted by the PRC Jan. 8, 2020.) 
 

XI.V. AVAILABILITY AND AMENDMENT OF REGULATIONS 

A. These Interim Regulations shall be posted on the website of the Office of 
the Director of Police Accountability, and ODPA staff shall furnish them to 
any person requesting a copy.  

B. Amendments to these Interim Regulations require a majority vote of the 
Board and ratification by the City Council. 

(PRC Reg. Sec. IX, modified.) 
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VIA ELECTRONIC MAIL [JHOLTZMAN@PUBLICLAWGROUP.COM] & FIRST CLASS MAIL 
 
Jonathan V. Holtzman 
Renne Public Law Group, LLP 
350 Sansome St., Ste. 300 
San Francisco, CA 94104-1307 
 

Re: City of Berkeley PAB Interim Regulations  
 
Dear Jon: 

 
Initially I want to thank you for your October 29th letter responsive to mine of October 

19th. While I share your confidence that we can resolve this matter amicably, I feel compelled to 
respond to certain factual and legal assertions set forth in your letter.  

 
First and foremost, while you point out that there had been ongoing discussions since 

July 20th of this year concerning the Police Accountability Board (“PAB”) interim regulations, 
the final version that was adopted by the City Council was never tendered to the BPA in advance 
of adoption. Accordingly there was no opportunity for the parties to bargain in good faith prior to 
implementation. We will acknowledge that the legal requirement to pursue certain investigations 
to accommodate the timelines set forth in the Public Safety Officers Procedural Bill of Rights 
Act (Government Code § 3300 et seq.) may present “immutable deadlines,” however those 
deadlines were well-known to the City prior to its unilateral decision to commence operations of 
the PAB six months in advance of the deadline set by the Charter. 

 
In essence, contrary to your assertions, the City has failed to satisfy the criteria in 

Compton Community College District (1989) PERB Decision No. 720. However, I note that your 
citation and reliance on Compton decidedly acknowledges the obligation to bargain over 
impacts.  Further, Compton mandates that the City engage in bargaining even after 
implementation.  

 
As to the notion that the interim Regulations do not represent a “change” subject to 

bargaining, we disagree.  Although the PRC regulations were previously negotiated with the 
BPA, it is clear by the actions taken by the PAB yet so far that they have every intention of 
expanding their authority beyond the legal constraints of Measure II. Previous attempts by the 
PAB to implement rules and regulations which appear to be without legal authority caused the 
BPA to view the PRC regulations as applied to the PAB under a different light and one where we 
need to have greater transparency as to the City’s intentions. 
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Finally, we strongly object to the continuing implementation of the interim regulations 
and do not under any circumstances waive any right to pursue relief with the Public Employment 
Relations Board. However, in an attempt to pursue resolution rather than litigation, we are 
formally requesting that we immediately begin bargaining over the interim regulations.  The 
BPA is eager to schedule bargaining sessions immediately. 

 
Thank you very much for your ongoing cooperation and I look forward to hearing from 

you.    
 
      Sincerely,   
  

RAINS LUCIA STERN 
ST. PHALLE & SILVER, PC 

 
 
 

     Rockne A. Lucia, Jr.  
 

RAL:tw 
 
cc: Darren Kacalek 

Scott Castle 
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www.bwslaw.com 

Direct No.:  408.606.6317 
tdavis@bwslaw.com 

Los Angeles – Inland Empire – Marin County – Oakland – Orange County – Palm Desert – San Diego – San Francisco – Si l icon Val ley – Ventura County 

February 3, 2022 

Via Email – Rlucia@RLSlawyers.com 

Rockne A. Lucia, Jr. 
Rains Lucia Stern St. Phalle & Silver, PC 
2300 Contra Costa Boulevard, Suite 500 
Pleasant Hill, CA 94523 
 

Re:  Berkeley Police Association Demand to Meet and Confer 

Dear Mr. Lucia: 

This letter responds to the Berkeley Police Association (BPA) demand to meet and confer in its 
letter dated January 21, 2022 addressed to City of Berkeley City Attorney Farimah Brown. 

Following our telephone call last week and my email to you on January 31, 2022, this letter will 
confirm that the City of Berkley (City) retained me to assist it in its legal obligations under the MMBA 
related to the Police Accountability Board (PAB).  I wish to confirm that BPA’s letter dated January 21, 
2022 will be presented to the PAB and discussed with them during its Closed Session meeting 
scheduled for February 9, 2022.  The City will provide a further response to BPA’s demand to meet and 
confer thereafter. 

Preliminarily, the City notes that it has reviewed the legal authorities cited by the BPA in support 
of its demand to meet and confer and generally acknowledges the principles set forth in the letter.  
However, it appears to the City that a request to meet and confer is more appropriately addressed to 
the permanent implementing regulations which as you know have not been completed, adopted or 
implemented.  As a result, the request to meet and confer over the permanent regulations seems 
premature to the City. 

With respect to the interim regulations, the City notes that it previously completed a meet and 
confer with the BPA before Charter Section 125 was placed on the ballot and adopted by the voters.  It 
is the City’s position that the interim regulations do nothing more on mandatory subjects of bargaining 
other than incorporating the newly enacted and previously negotiated Charter Section 125 provisions.   
Attached herein please find a redline version of the interim regulations that incorporated Charter Section 
125.  If BPA contends that the interim regulations have changed the status quo on mandatory subjects 
of bargaining beyond enacting the new charter section, the City would appreciate BPA identifying those 
changes.  The City will evaluate its position based on BPA’s position on the specific sections of the 
interim regulations where it has concerns.  

Sincerely, 

Timothy L. Davis 
Enclosure 
cc: Farimah Brown 

Samuel Harvey 
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          Rockne A. Lucia, Jr. 
Attorney at Law 

RLucia@RLSlawyers.com 
 

February 8, 2022 
 
VIA ELECTRONIC MAIL [FBROWN@CITYOFBERKELEY.INFO] & FIRST CLASS MAIL 
 
Farimah Brown, City Attorney 
City of Berkeley 
2180 Milvia Street 4th Floor 
Berkeley, CA 94704 
 

Re: Berkeley Police Association Demand to Cease and Desist Further Violations 
of the Ralph M. Brown Act and the City’s Charter  

 
Dear Farimah:  
 

As you know, this firm represents the Berkeley Police Association (“BPA”). Please 
accept this letter as the BPA’s demand that the City of Berkeley (“City”) and its Office of the 
Director of Police Accountability and its Board (“PAB”) immediately cease and desist further 
violations of the Ralph V. Brown Act, Government Code section 54950, et seq. (“Brown Act”), 
and the City’s Charter, and take all necessary and reasonable steps to cure past violations as set 
forth below.  

As I am sure you are aware, the general purpose of the Brown Act is to prohibit public 
bodies from deliberating in the dark hidden from public scrutiny. (Los Angeles Times 
Communications v. Los Angeles County Bd. of Supervisors (2003) 112 Cal.App.4th 1313, 
1321.)1 To achieve this purpose, the Brown Act imposes various procedural and notice 
requirements on “legislative bodies” prior to deliberating on matters within their subject matter 
jurisdiction. Among those are the obligations to:  

(a) conduct “open and public” meetings (Gov. Code § 54953(a) [“All 
meetings of the legislative body of a local agency shall be open and 

                                                 
1“The Legislature forcefully stated its intent when passing the Brown Act: “In enacting this 
chapter, the Legislature finds and declares that the public [] boards [] exist to aid in the conduct 
of the people’s business. It is the intent of the law that their actions be taken openly and that their 
deliberations be conducted openly. The people of this State do not yield their sovereignty to the 
agencies which serve them. The people, in delegating authority, do not give their public servants 
the right to decide what is good for the people to know and what is not good for them to know. 
The people insist on remaining informed so that they may retain control over the instruments 
they have created.” (Id., citing Government Code § 54950.)  
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public, and all persons shall be permitted to attend any meeting of 
the legislative body of a local agency…”]); 
 

(b) provide at least 72 hours advance notice of topics to be discussed 
during an upcoming meeting, with a prohibition on discussing 
unnoticed topics (Gov. Code § 54954.2(a)); 
 

(c) refrain from communicating with one another about any item 
of business pending before the legislative body outside of a 
properly noticed meeting (Gov. Code § 54957(b)(1) [“A majority 
of the members of a legislative body shall not, outside a meeting 
authorized by this chapter, use a series of communications of any 
kind, directly or through intermediaries, to discuss, deliberate, or 
take action on any item of business that is within the subject matter 
jurisdiction of the legislative body”], and; 
  

(d) provide at least 24 hours’ notice to an employee prior to holding 
a closed session meeting to consider “complaints” against such 
employee (Gov. Code § 54957(b)(2) [“As a condition to holding a 
closed session on specific complaints or charges brought against an 
employee by another person or employee, the employee shall be 
given written notice of his or her right to have the complaints or 
charges heard in an open session rather than a closed session, which 
notice shall be delivered to the employee personally or by mail at 
least 24 hours before the time for holding the session. If notice is not 
given, any disciplinary or other action taken by the legislative body 
against the employee based on the specific complaints or charges in 
the closed session shall be null and void”].) 

Both the PAB generally – and its three-person “panels” convened to accept and consider 
investigative findings from the PAB Director – are “legislative bodies” subject to the 
requirements of the Brown Act. (Gov. Code § 54952(b) [“Legislative body” includes any 
“commission, committee, board, or other body of a local agency, whether permanent or 
temporary, decision-making or advisory, created by charter, ordinance, resolution, or formal 
action of a legislative body” and “standing committees of a legislative body, irrespective of their 
composition, which have a continuing subject matter jurisdiction”].)  

The BPA has recently become aware that the PAB has been engaging in Brown Act 
violations, for an unknown amount of time, and has publicly acknowledged those violations. 
During its regular meeting on January 26, 2022, PAB member Juliet Leftwich publicly admitted 
to conducting surreptitious deliberations with other PAB members in advance of a hearing on a 
complaint of misconduct. Specifically, member Leftwich stated that she and PAB member 
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Levine “were watching some of the body worn camera footage together and were talking a 
little bit about the merits of [a] case” to be heard on Friday, February 4, 2022 at 5 p.m. Perhaps 
more worrisome was Member Leftwich’s seeming acknowledgment that this has been an on-
going practice of the PAB.2 Member Leftwich also acknowledged that she was informed by City 
staff that she and member Levine “probably shouldn’t do that because it could be a Brown Act 
violation…,” and that she submitted a request to your office for an opinion. 

In response to this revelation, PAB Interim Director Katherine J. Lee disclosed your 
office’s advice, which was that PAB “hearing panels are subject to the Brown Act,” in part 
because they are properly considered “legislative bodies” as defined. Moreover, Director Lee 
expressed your office’s concern that the surreptitious deliberations and communications in 
advance of the hearing presented “basic due process issue[s]” for the involved officers, because 
the PAB members “should be deliberating in the hearing and not any time outside of that…”  

There is no doubt that this public exchange represents the PAB’s admission of Brown Act 
violations. The surreptitious communications and deliberations constitute violations of the 
PAB’s obligations to conduct open and public meetings following proper notice (Gov. Code §§ 
54953(a), 54954.2(a)), take action only on properly agendized matters (Gov. Code § 54954.2(a)), 
refrain from communicating or deliberating about PAB business outside of a properly noticed 
meeting – whether in closed session or otherwise (Gov. Code § 54957(b)(1)), and provide timely 
notice to the employee prior to considering “complaints or charges.” (Gov. Code § 54957(b)(2).)   

  As I believe you’re also aware, any action taken in violation of the Brown Act is “null 
and void” and enforceable in the superior court, with attorneys’ fees awarded to the party 
enforcing compliance. (Gov. Code §§ 54960, 54960.1(a), 54960.2, 54960.5; Los Angeles Times 
Communications v. Los Angeles County Bd. of Supervisors (2003) 112 Cal.App.4th 1313, 1327 
[an award of attorneys’ fees enforcing the Brown Act are “presumptively appropriate”]; also see 
Moreno v. City of King (2005) 127 Cal.App.4th 17, 29 [“any disciplinary or other action taken by 
the legislative body against the employee...shall be null and void”].) 

Most immediately, due to the admitted violations any action taken relative to the 
matter(s) heard during the PAB’s February 4, 2022 panel hearing is “null and void.” 
Moreover, any action by the PAB even at a properly noticed “hearing” sometime in the future, 
would still constitute a violation of the Brown Act. Morrison v. Housing Auth. of the City of Los 
Angeles Ed of Comrs. (2003) 107 Cal.App.4th 860, 876, is directly on point. In that case, the 
commissioners held a closed session meeting to discuss the findings of an arbitrator regarding 

                                                 
2 Member Leftwich: “this had not come up before at least not since I was on this entity or the 
predecessor board … the Brown Act really shouldn’t apply because these hearings are not open 
to the public so the whole rationale of the Brown Act is to shine a light on secret dealings - well 
these are confidential so I didn’t really see why there should be a prohibition on Board members 
conferring before a hearing…” 
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the plaintiff’s discharge, but failed to provide the required 24-hour notice; they did not reach a 
final decision, and took no final action. The Commissioners then provided the proper notice to 
the plaintiff of a subsequent meeting to make a determination in the matter. The court found that 
providing such notice did not cure the previous violation. “To hold otherwise,” the court wrote: 

would eviscerate the Act because it would allow the agency to make 
findings of fact in secret which ought to be made in public and then 
conduct a mere “ceremonial” hearing to satisfy the open meeting 
requirement. It is the job of the courts in enforcing the Brown Act 
to block, not facilitate, such evasive techniques. 

(Id.) 

In addition to the Brown Act concerns set forth above, the BPA is also becoming 
increasingly concerned that the PAB’s conduct violates the City’s Charter. There have been 
numerous and repeated public statements made by PAB members which indicate a lack of 
objectivity and bias against the Police Department and members of the BPA. Accordingly, the 
BPA would like to remind the City that, in making its determinations, the PAB’s members must 
be “fair” and “unbiased.” (Charter Sec. 125, Art. XVIII, (18)(c).) In performing their duties, 
PAB members must “maintain basic standards of fair play, impartiality, and avoid bias and the 
appearance of bias.”  (Charter Sec. 125, Art. XVIII, (18)(b).) They are also obligated to disclose 
“all ex parte contacts concerning the subject of” hearings,” and “submit a report of such contacts 
in writing prior to the commencement” of hearings. (Charter Sec. 125, Art. XVIII, (18)(b)(2).) 
The BPA submits that admitted deliberations conducted in secret do not live up to these 
obligations. 

 
In sum, the BPA demands that the PAB immediately take the following steps to cure its 

Brown Act violations as set forth above: 
 

 (1) cease and desist from further violations of the Brown Act; 
 
(2) inform of all prior instances in which PAB members 

surreptitiously communicated or deliberated concerning 
matters to be adjudicated at a hearing; 

 
(3) inform of all prior violations of the Brown Act (in light of 

the apparent acknowledgment that Brown Act violations 
have been the prior practice); 

 
(4) take all necessary steps to cure past violations of the Brown 

Act, including but not limited to: 
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i. declare any action taken on the matters heard on 
February 4, 2022 as null and void and/or refrain from 
taking any action on such matters; 
 

ii. declare any action taken on any other matters heard 
in violation of the Brown Act null and void and/or 
refrain from taking any action on those matters; 

 
(5) Cease and desist from taking any future actions on any 

complaints unless and until demands (1)-(4) are complied 
with; 

 
(6) Refrain from making public statements which indicate bias 

and pre-determined outcomes involving complaints and 
matters that come before them.   

 
 Please inform this office no later than Friday, February 11, 2022, as to the City’s 
compliance with the above. Should the City fail to cure its Brown Act violations, the BPA is 
prepared to enforce the Brown Act in superior court.  
 
      Very truly yours,  
  

RAINS LUCIA STERN 
ST. PHALLE & SILVER, PC 

 
 
 

     Rockne A. Lucia, Jr. 
 

RAL:tw 
 
cc: Darren Kacalek, President, Berkeley Police Association (via email only) 
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Attorney at Law 

RLucia@RLSlawyers.com 
 

February 8, 2022 
 
VIA ELECTRONIC MAIL [TDAVIS@BWSLAW.COM] & FIRST CLASS MAIL 
 
Tim Davis 
Burke, Williams & Sorenson LLP 
60 South Market Street - Suite 1000 
San Jose, California 95113-2336 
 

Re: BPA Demand to Meet and Confer  
 
Dear Tim: 
 

As you are aware, this firm represents the Berkeley Police Association (“BPA”). Thank 
you for your letter dated February 3, 2022, representing the City of Berkeley’s (“City”) response 
to the BPA’s prior demand to meet and confer over the interim and permanent regulations 
implementing the terms of Charter Article XVIII, Section 125 “Police Accountability Board and 
Director of Police Accountability” (“Section 125”).  

 The BPA disagrees with the City’s suggestion that the meet and confer demand is “more 
appropriately addressed to the permanent implementing regulations.” To the contrary, the BPA’s 
position is quite clear – it has demanded to meet and confer over both the “interim” and 
“permanent” implementing regulations. As you are well aware, the City has a duty to refrain 
from imposing any changes to matters within the scope of representation unless and until the 
meet and confer process is exhausted. (Santa Clara County Counsel Attys. Assn. v. Woodside 
(1994) 7 Cal.4th 525, 537.) For the reasons stated in our January 21, 2022 letter, the current 
regulations, though presumptively labeled “interim,” nonetheless constitute changes to matters 
within the scope of representation. (Sonoma County Deputy Sheriffs’ Assn. (2021) PERB 
Decision No. 2772-M (“Sonoma DSA”.) Accordingly, the City is prohibited from imposing such 
changes absent exhaustion of the meet and confer process.  
 
 The BPA also disagrees with the City’s assertion that the “interim” regulations “do 
nothing more on mandatory subjects of bargaining other than incorporating” Section 125. To the 
contrary, with respect to the process of investigating and deciding alleged misconduct, Section 
125 contains almost no detail as to how such investigations or decisions are to be made. This is 
tacitly admitted by the language of Section 125 itself, as it explicitly leaves implementing 
regulations up to the PAB Director. (Sec. 125, (18)(a).) Thus, the regulations themselves – 
“interim” or otherwise – affect the BPA’s members’ working conditions, as they set forth the 
processes by which Section 125’s ultimate policy goals are implemented. 
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 In the interests of advancing the meet and confer effort along, the BPA identifies the 
following provisions of the “interim” regulations as within the scope of representation and 
therefore subject to meet and confer: 

 
I. GENERAL PROVISIONS (A. Definitions) (B. Confidentiality);  
 
II. COMPLAINTS FILED WITH THE OFFICE OF THE 
DIRECTOR OF POLICE ACCOUNTABILITY (A. Initiating a 
complaint)(B. Mediation)(C. Complaint investigation)(D. Pre-
hearing complaint disposition)(E. Initial submission and 
consideration of investigative findings and recommendations)(F. 
Scheduling a hearing, assigning Hearing Panel members, 
distributing hearing packet)(G. Board member impartiality; 
recusals; challenges)(H. Continuance requests; other pre-hearing 
motions)(I. Hearing procedures)(J. Evidence)(K. Deliberation and 
Findings)(L. Findings of Chief of Police; tentative decision; final 
determination by Chief or City Manager)(M. Time limits; 
extensions); 
 
III. CONTESTING FINDINGS OF DECISION WHEN 
COMPLAINT FILED WITH THE POLICE DEPARTMENT (A. 
Application)(B. Procedure); 
  
IV. INFORMAL COMPLAINTS; 
 
V. AVAILABILITY AND AMENDMENT OF 
REGULATIONS 

 
 

In light of the above, the PAB simply needs to pause any activity affecting matters within 
the scope of representation, including specifically any action taken relative to reviewing, 
deciding, or lodging “complaints” against BPA members, and the implementation of processes 
that govern such activity, until the meet and confer process is complete.  

 
If the City refuses to do so, it risks all such activity being unwound at a later time. (See 

Sonoma DSA, p. 64 [remedy included an order to “[r]escind any discipline imposed and remove 
any information placed in the personnel files of Association-represented employees as a result 
of” MMBA violations]; Section 125(3)(d)(1) [“The Police Accountability Board, Director of 
Police Accountability and their respective agents, assigns, employees and representatives shall 
not undertake nor sanction any actions which would … (1) Restrict, violate, or abridge the 
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collective bargaining rights of the” BPA]; Domar Electric, Inc. v. City of Los Angeles (1994) 9 
Cal.4th 161, 170-171 [any action taken in violation of charter is legally void].) 
 
 Finally, although the BPA is prepared to assert its legal rights in all appropriate forums if 
violations of the MMBA and Charter are not immediately ceased, we remain hopeful that the 
City will immediately undertake efforts to engage in the meet and confer process to 
accommodate a thoughtful and deliberate transition to embrace the spirit and intent of Charter 
Article XVIII, Section 125.  
 
      Very truly yours,  
  

RAINS LUCIA STERN 
ST. PHALLE & SILVER, PC 

 
 
 

     Rockne A. Lucia, Jr. 
 

RAL:tw 
 
cc: Darren Kacalek, President, Berkeley Police Association (via email only) 
 Farimah Brown, Berkeley City Attorney  
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March 2, 2022 
 
VIA ELECTRONIC MAIL [FBROWN@CITYOFBERKELEY.INFO] & FIRST CLASS MAIL 
 
Farimah Brown, City Attorney 
City of Berkeley 
2180 Milvia Street 4th Floor 
Berkeley, CA 94704 
 

Re: Berkeley Police Association (Latest) Demand to Cease and Desist Unlawful 
Action by Police Accountability Board 

 
Dear Farimah:  
 

As you know, this firm represents the Berkeley Police Association (“BPA”). We write 
yet again to demand that the City of Berkeley (“City”) and its Office of the Director of Police 
Accountability and its Board (“PAB”) immediately cease and desist violating the law, and take 
all necessary and reasonable steps to cure past violations. 

Tomorrow, the PAB is set for its second hearing concerning Complaint No. 5.1 The subject 
BPA member being compelled to attend tomorrow has already been interrogated by PAB 
investigators concerning the allegations at issue (which, by the way, the PAB investigators found 
to be “not sustained” and “unfounded”). As you are aware, in furtherance of eliciting relevant facts 
concerning the allegations at issue, subject officers are subject to interrogation by panel members 
during these hearings. Accordingly, subject officers are entitled to all rights under Government 
Code section 3303 of the Public Safety Officers’ Procedural Bill of Rights Act (“POBRA”). This 
issue has already been litigated and decided by the courts. (See Berkeley Police Assn. v. City of 
Berkeley (2008) 167 Cal.App.4th 385, 408-410 [citizen police oversight body must comply with 
POBRA during interrogations or fact finding hearings].)  

 
Among the rights set forth in Section 3303 are: (1) access to all existing notes, reports and 

complaints prior to an officer being subject to a subsequent interrogation; (2) the right to record 
the interrogation, and; (3) the right to be asked questions by no more than two persons. (Gov. Code 
§§ 3303(b) [“All questions directed to the public safety officer under interrogation shall be asked 
by and through no more than two interrogators at one time”]; (g) [“The complete interrogation of 
a public safety officer may be recorded. If a tape recording is made of the interrogation, the public 
safety officer shall have access to the tape if any further proceedings are contemplated or prior to 

                                                 
1 A prior hearing was held with attendance by two of the three subject officers. The hearing 
scheduled for tomorrow is for the third subject officer. 
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any further interrogation at a subsequent time. The public safety officer shall be entitled to a 
transcribed copy of any notes made by a stenographer or to any reports or complaints made by 
investigators or other persons, except those which are deemed by the investigating agency to be 
confidential. No notes or reports that are deemed to be confidential may be entered in the officer’s 
personnel file. The public safety officer being interrogated shall have the right to bring his or her 
own recording device and record any and all aspects of the interrogation”]; San Diego Police 
Officers Ass'n v. City of San Diego (2002) 98 Cal.App.4th 779, 784 [“reports or complaints” 
includes “investigator’s raw notes” and prior tape-recorded interviews].)  

 
Despite these rights, the BPA has learned that the PAB has denied the subject officer for 

tomorrow’s hearings access to notes, reports and complaints, the ability to record his interrogation, 
and will be interrogated by more than one person. This denies the subject officer’s rights under 
Section 3303(b) and (g).  

 
This issue is yet another reason why the PAB must cease and desist its activities unless 

and until the meet and confer process is exhausted. In the BPA’s letter dated January 21, 2022, 
the BPA demanded (again) that the City meet and confer over the PAB’s implementing regulations 
(interim and permanent) prior to commencing its activities effecting matters within the scope of 
representation. The City has thus far refused to fully comply with its meet and confer obligations. 
Issues like the above, and the PAB’s continued violations of the Ralph M. Brown Act, can easily 
be avoided if the City simply complies with its legal obligation to meet and confer.  

 
Meeting and conferring will afford the PAB the information it needs to lawfully fulfill its 

Charter duties. It is quite clear by now that the PAB has no idea how to do so, or even what legal 
constraints on its activities exist. Again, because any unlawful action taken by the PAB will be 
unwound, it is hard to understand why the City is refusing to comply with its meet and confer 
obligation under the Meyers-Milias-Brown Act. (See Sonoma County Deputy Sheriffs’ Assn. 
(2021) PERB Decision No. 2772-M, p. 64 [remedy included an order to “[r]escind any discipline 
imposed and remove any information placed in the personnel files of Association-represented 
employees as a result of” MMBA violations]; Charter Section 125(3)(d)(1) [“The Police 
Accountability Board, Director of Police Accountability and their respective agents, assigns, 
employees and representatives shall not undertake nor sanction any actions which would … (1) 
Restrict, violate, or abridge the collective bargaining rights of the” BPA]; Domar Electric, Inc. v. 
City of Los Angeles (1994) 9 Cal.4th 161, 170-171 [any action taken in violation of charter is 
legally void].) 

 
It is in both parties’ interests to meet and confer before any further action is taken. The 

City, and its members of the PAB, must feel some obligation to the City’s residents to perform 
their police oversight role lawfully, so as to avoid the consequence of rendering the effort spent 
thus far completely useless.  
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So, and again, the BPA demands that the City’s PAB cease and desist all further activity 

effecting matters within the scope of representation, unless and until the meet and confer process 
is complete, and remedy all prior violations. The BPA also demands that the City’s PAB cease and 
desist all POBRA violations, and remedy prior violations. This would include, for instance, 
affording the subject officer in tomorrow’s scheduled hearing all notes, reports and complaints 
prior to the subsequent interrogation, allowing the subject officer to record the interrogation, and 
having the interrogation conducted by no more than two persons. If the City refuses to comply 
with its legal obligations, the BPA will not hesitate to enforce its and its members’ rights.  
 
      Very truly yours,  
  

RAINS LUCIA STERN 
ST. PHALLE & SILVER, PC 

 
 
 

     Rockne A. Lucia, Jr. 
 

RAL:tw 
 
cc: Darren Kacalek, President, Berkeley Police Association (via email only) 
 Jennifer Louis, Interim Chief of Police (via email only) 
 Dee Williams-Ridley, City Manager (via email only) 
 Katherine J. Lee, PAB Interim Director (via email only) 
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I declare that I am a resident of or employed in the County of __________________________, 

State of ___________________.  I am over the age of 18 years.  The name and address of my 

Residence or business is _________________________________________________________ 

_____________________________________________________________________________. 

On ____________________, I served the ________________________________________ 
(Date)                (Description of document(s)) 

________________________________________ in Case No. ___________________________. 
(Description of document(s) continued)     (PERB Case No.) 

on the parties listed below by (check the applicable method(s)): 

placing a true copy thereof enclosed in a sealed envelope for collection and delivery by 
the United States Postal Service or private delivery service following ordinary business 
practices with postage or other costs prepaid; 

personal delivery; 

facsimile transmission in accordance with the requirements of PERB Regulations 32090 
and 32135(d).  

electronic service (e-mail) - I served a copy of the above-listed document(s) by 
transmitting via electronic mail (e-mail) to the electronic service address(es) listed below  
on the date indicated.  (May be used only if the party being served has filed and served a 
notice consenting to electronic service or has electronically filed a document with the Board.  See 
PERB Regulation 32140(b).) 

(Include here the name, address, e-mail address and/or fax number of the Respondent and/or any other parties served.) 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct and that this declaration was executed on __________________, at 

(Date) 
_______________________________________________. 

(City) (State)

(Type or print name) (Signature)
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