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DAVID L. AXELROD, Esq.

California State Bar No. 138790,
Sierra Law Office of David L. Axelrod,
6 S. Washington Street, Suite 16,
Sonora, CA  95370

(209) 533-4270

Attorney for the Petitioners, Make UC a Good Neighbor and 

People's Park Historic District Advocacy Group (PPHDAG) 
SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF ALAMEDA ─ General Jurisdiction

	MAKE UC A GOOD NEIGHBOR, and People's Park Historic District Advocacy Group (PPHDAG),

Petitioners,
vs.
Berkeley City Council MAYOR Jesse Arreguin, As an Individual Respondent and in His Capacity as Mayor of Berkeley, California, and the CITY OF BERKELEY,
Respondents
	Case No. 
PETITION FOR WRIT OF MANDAMUS, FOR INJUNCTIVE AND DECLARATORY RELIEF, FOR ENFORCEMENT OF THE RALPH M. BROWN ACT, AND FOR 

ATTORNEY FEES AND COSTS
CCP §§ 1084, et seq.,

Gov. Code §§ 54950, et seq.        


to THE court, the RESPONDENT, and ITS attorney of record:

PETITION FOR WRIT OF MANDAMUS, AND OTHER RELIEF

COME NOW THE PETITIONERs, Make UC a Good Neighbor and People's Park Historic District Advocacy Group (PPHDAG), and hereby respectfully submit to the Court their verified Petition for peremptory or alternative Writ of Mandamus and for other appropriate equitable relief, as follows:
MEMORANDUM OF POINTS AND AUTHORITIES

The Petitioners, Make UC a Good Neighbor and People's Park Historic District Advocacy Group (PPHDAG), herein seek legal and equitable relief from a series of violations of the Ralph M. Brown Act, California Government Code §§ 54950, et seq., on the part of the Respondents, Berkeley City Council, Mayor Jesse Arreguin, and the City of Berkeley.

I. INTRODUCTION

The Respondents, Berkeley City Council, Mayor Jesse Arreguin, and the City of Berkeley, and each of them, violated the Ralph M. Brown Act, California Government Code §§ 54950, et seq., by deciding to approve a settlement agreement in closed session, a decision that could only be lawfully adopted in open session, then failing to ratify or report the decision in open session, and failing to lawfully disclose the actual content of the purported settlement agreement.


In so doing, the Respondents, and each of them, exceeded their authority to act in closed session under the Ralph M. Brown Act, California Government Code §54956.9, failed to report action taken in closed session, as required under Government Code §54957.1, incurred criminal and civil liability under Government Code §54959 and Government Code §54960, respectively, and liability for Petitioners’ costs and fees incurred herein, under Government Code §54960.5.
I. JURISDICTION AND VENUE.


The Petitioners, Make UC a Good Neighbor and People's Park Historic District Advocacy Group (PPHDAG), are non-profit organizations, constituted in accordance with Internal Revenue Code, 26 U.S. Code §501(c) (3), and related provisions of the Federal Internal Revenue Code of 1986, based and active in Berkeley, Alameda County, California.

The Respondents Berkeley City Council and Mayor Jesse Arreguin are the current responsible elected officials of the City of Berkeley, California, presiding and doing business in Berkeley, Alameda County, California.  The Respondent City of Berkeley is a incorporated and located in Alameda County, California.


All pertinent facts, circumstances, events, and issues described in this Petition are directly related to or designed to address matters arising in Berkeley, Alameda County, California.

Accordingly, the above-entitled Court has jurisdiction over this matter, and venue is proper, because all parties reside and are headquartered principally within Alameda County, and the causes, events, facts and circumstances herein alleged have arisen within said County.  

This civil action is founded in California Code of Civil Procedure §§ 1084, et seq., is based upon relevant provisions of the Ralph M. Brown Act, California Government Code §§ 54950, et seq., and specifically brought pursuant to authority provided in accordance with California Government Code §54956.9 and §§ 54960, et seq.
II. REQUEST FOR JUDICIAL NOTICE.


The Petitioners, Make UC a Good Neighbor and People's Park Historic District Advocacy Group (PPHDAG), now hereby respectfully request that Judicial Notice be taken of the “Order Granting Petitions for Writ of Mandate,” signed and filed on July 9, 2021, by Hon. Brad Seligman, Judge of Alameda Superior Court, in Save Berkeley’s Neighborhoods v. Regents of the University of California, and City of Berkeley v. Regents of the University of California, Alameda Superior Court Case No. RG1902887 and RG19023058, respectively, and the related record and rulings in said consolidated proceedings.
III. REQUEST FOR EXPEDITED HEARING


Because the Respondents, now plan to execute and ratify an unlawfully considered and approved Agreement, resulting in a fait accomplish to the legal and practical detriment of the Petitioners, and resulting in foreseeably irreparable and irremediable harm to the community, environment, and neighborhoods of Berkeley, California, the Petitioners, Make UC a Good Neighbor and People's Park Historic District Advocacy Group (PPHDAG), now respectfully request that hearing of this Petition be set as soon as possible, and that Respondents Berkeley City Council, Mayor Jesse Arreguin, and the City of Berkeley, and each of them, be stayed and restrained from taking further action in furtherance of their putative Agreement pending said hearing.  All parties will ultimately benefit from a resolution or adjudication of this Petition upon its merits and on a reasonably expedited basis, before permanent harm occurs.
IV. INTRODUCTORY ALLEGATIONS AND FACTUAL BACKGROUND.

1. 
The Petitioners, Make UC a Good Neighbor and People's Park Historic District Advocacy Group (PPHDAG), are non-profit community and neighborhood organizations in Berkeley, California, presently involved in formulating and promoting favorable consideration of public policies generally designed to benefit and further environmental interests, social and human values, open space, historical preservation, and quality of life in the Berkeley, California area.  Petitioners are especially concerned and involved in dealing with and opposing many aspects of the Long Range Development Plan (LRDP) espoused by the University of California (UC Berkeley Campus) and formerly opposed by, in part or in whole, by voters and leaders of the City of Berkeley.  As active and vocal participants in public advocacy and debate on the very issues addressed in this Petition, the Petitioners have standing to bring this action.

2. 
On or about the morning of July 12, 2021, said Petitioners, through their attorney of record in the above-entitled action, caused a demand letter dated July 9, 2021, to be conveyed both by email and U.S. Mail to the City Clerk, Mayor and City Council of the City of Berkeley, California.  Said letter is attached hereto and incorporated herein as Petitioners’ Exhibit A.  Citing Government Code §54956.9, Trancas Property Owners Association v. City of Malibu (2006), 138 Cal.App.4th 172, and other relevant legal authorities,  the demand letter warned of taking certain actions in closed session, and emphasized the need to take certain actions in a noticed and open session in accordance with the terms and provisions of the Ralph M. Brown Act, California Government Code §§ 54950, et seq.  See Petitioner’ Exhibit A.  To date, the Petitioners have received no letter or other communication in response to the demand letter attached as Exhibit A, from the Respondents or anyone else on behalf of the City of Berkeley. 

3. 
The Respondents, Berkeley City Council, Mayor Jesse Arreguin, and the City of Berkeley, and each of them, noticed a closed session of the Berkeley City Council, set to be conducted on Tuesday, July 13, 2021, at 4:00 p.m.  The “Revised Proclamation Calling for a Special Meeting of the Berkeley City Council,” including agenda for July 13, 2021, at 4:00 p.m., is attached hereto and incorporated herein as Petitioners’ Exhibit B.

4.
The Respondents, and each of them, issued another “Annotated Agenda Berkeley City Council Special Meeting” for  Tuesday, July 13, 2021, at 4:00 p.m., presumably following conclusion of the meeting(s).  The “Annotated Agenda” for July 13, 2021, at 4:00 p.m., is attached hereto and incorporated herein as Petitioners’ Exhibit C.

5.
The Berkeley City Council meeting agendas for July 13, 2021, at 4:00 p.m.,, as set forth in both Petitioners’ Exhibits B and C, indicate that the “Closed Session” would address three (3) cases: 1. “(a) City of Berkeley v. Regents of the University of California, Alameda Superior Court Case No. RG19023058”; 1. “(b) Save Berkeley’s Neighborhoods v. Regents of the University of California, Alameda Superior Court Case No. RG19006256” [sic]; and 2) “The City Council will consider whether to initiate a lawsuit against the Regents of the University of California related to the Long Range Development Plan for the Berkeley Campus and related actions.  See Petitioners’ Exhibit B, at page 2, and Exhibit C, at page 2.  Note:  The case number for Save Berkeley’s Neighborhoods v. Regents of the University of California appears to be Alameda Superior Court Case No. RG19022887 [not No. RG19006256, as reflected in the Berkeley City Council agendas attached as Petitioners’ Exhibits B and C].

5.
For both the “Closed Session” and the “Open Session,” the Respondents’ “Annotated Agenda Berkeley City Council Special Meeting” for  Tuesday, July 13, 2021, at 4:00 p.m., indicated “Action:  No action taken” in three (3) separate locations.  Petitioners’ Exhibit C, at page 2 [bold emphasis in the original].

6.
Despite the repeated disclaimers of “No action taken” noted above (Exhibit C, page 2), Respondents Mayor Jesse Arreguin and the City of Berkeley issued a Press Release, dated July 14, 2021, entitled “City Council Approves Historic Agreement with University of California, Berkeley.”  The Press Release of July 14, 2021, is attached hereto and incorporated herein as Petitioners’ Exhibit D.


7.
The first sentence of the Press Release states as follows:  “BERKELEY – Last night, the Berkeley City Council voted to authorize a historic agreement governing future growth, city services and more with the University of California at Berkeley.”  Petitioners’ Exhibit D, at page 1.  Thus Respondents Mayor Jesse Arreguin, and the City of Berkeley have admitted publicly, and are estopped to deny, that they have concluded a secret agreement in closed session, never acknowledged, approved or disclosed in public session.  The text of the purported Agreement remains secret and undisclosed.

8.
In their Press Release, the Respondents Mayor Jesse Arreguin, and the City of Berkeley have also admitted that they have failed to disclose the Agreement about which they shamelessly boast in the Press Release, in violation of Government Code §54957.1.  See Petitioners’ Exhibit D.  The very last sentence of the Press Release states as follows:  “The final language of the agreement will be available after final adoption and execution by the parties.”  Petitioners’ Exhibit D, at page 2.


9.
As noted above, Respondent Mayor Jesse Arreguin, as an individual, as Mayor, and on behalf of Respondent City of Berkeley has admitted both that the Respondents have concluded an agreement in closed session and that they have refrained from releasing or disclosing the content of said agreement.   These are among the key allegations of this Petition.  Although the Press Release attached as Petitioners’ Exhibit D is undoubtedly a hearsay document, the concessions in question constitute both admissions of “a party” litigant and “declarations against interest” as defined pursuant to California Evidence Code §§ 1220, 1221, 1222, 1223 and 1230.  Arguably, a secret agreement, never approved or even reported in open session, and failing to disclose the content of such agreement, would subject the Respondents to both civil and criminal liability.   


10.  In addition to civil liability under various provisions of the Ralph M. Brown Act, California Government Code §§ 54950, et seq.  (hereinafter referred to as the “Brown Act”), for example, Government Code §§ 54960, et seq., including attorney fees under Government Code §54960.5, the Respondents, each of them, and in particular Mayor Jesse Arreguin, may also be subject to misdemeanor criminal liability under Government Code §54959.  

11.
For the foregoing reasons, certain assertions set forth in the Press Release (Exhibit) are admissions of liability and/or guilt under the applicable exceptions to the Hearsay Rule, per Evidence Code §§ 1220, et seq.  Such admissions of civil, and even criminal, wrongdoing are thereby admissible as evidence within the instant proceedings.

12.
The voters of the City of Berkeley passed Measure L in the election of November 3, 1986, a ballot proposition confirmed by the Berkeley City Council and codified as Ordinance No. 5785-N.S., that took effect on December 19, 1986.  The full text of Measure L (Ordinance No. 5785-N.S.) is attached hereto and incorporated herein as Petitioners’ Exhibit E.  Among the provisions of Berkeley Measure L, is the mandate, “That wherever public parks and open space currently exist in Berkeley, such use shall continue and be funded at least to allow the maintenance of the present condition and services.”  Petitioners’ Exhibit E, page 2.


13.
The secret Agreement announced in the Press Release (Exhibit D) could not lawfully have been approved in closed session because said Agreement facially changes, reverses, or violates existing City policy and enactments, including Measure L. Petitioners’ Exhibit E.  The Agreement described in the  Press Release (Exhibit D) also run afoul of the intent and aspirational policies set forth in Berkeley Measure N, approved by the voters of the City of Berkeley on November 8, 1988.  See Measure N, attached hereto and incorporated herein as Petitioners’ Exhibit F.

14.
A so-called “settlement” Agreement may not be concluded in closed session, if such approval involves a decision that would otherwise require an open meeting or public hearing.  Trancas Property Owners Association v. City of Malibu (2006), 138 Cal.App.4th 172.  Although the Respondents have failed and refused to release or disclose their secret Agreement, the Press Release openly admits, even boasts of, abrogating established and pre-existing laws and policies of the City of Berkeley.  For example, Measure L (Exhibit E) requires continued use and even funding of “open space” currently existing within the City, such as People’s Park.  Respondents’ Press Release (Exhibit D) presents “an agreement to not challenge the upcoming 2021 LRDP and UC’s Anchor House and People’s Park housing projects.”  Petitioners’ Exhibit D, page 2.  

15.
For reasons already discussed at greater length (in Paragraphs 9 through 11 above), Respondents’ admissions set forth in their Press Release (Exhibit D) constitute admissible exceptions to the Hearsay Rule, per Evidence Code §§ 1220, et seq.  Respondents’ complicity in the destruction of People’s Park violates both the letter and spirit of Measure L.  See Petitioners’ Exhibit E.   Respondents’ collusion in the destruction of Anchor House, at 1921 Walnut Street, Berkeley, California, breaches City policies as to tenants’ rights and preservation of low-income housing.  Such changes, or even violations, of City law and policy can be undertaken, if at all, only in open public session. Trancas Property Owners Association v. City of Malibu (supra), 138 Cal.App.4th 172, 186-187.

16. 
The so-called “settlement” Agreement is not in fact a “settlement” at all, inasmuch as the underlying case it purportedly “settles” (City of Berkeley v. Regents of the University of California, Alameda Superior Court Case No. RG19023058) had already been decided in the City of Berkeley’s favor in an order by Hon. Brad Seligman filed on July 9, 2021, just four (4) days before the purported “settlement” Agreement was approved in closed session by the Respondent.  Arguably, the ‘pending litigation” exception set forth under Government Code §54959.9 (a) does not apply insofar as the case had already been adjudicated by the Court and was no long “pending.”  Petitioners respectfully request that Judicial Notice be taken of the Order Granting Petitions for Writ of Mandate, signed and filed on July 9, 2021, by Hon. Brad Seligman, Judge of Alameda Superior Court, in Alameda Superior Court Case No. RG1902887 and RG19023058.
ARGUMENT

i. THE AGREEMENT IS UNLAWFUL AND INEFFECTIVE.

As discussed above, the putative secret Agreement between the Respondents and the University of California (UC) violates the Ralph M. Brown Act, California Government Code §§ 54950, et seq. (hereinafter referred to as the “Brown Act”), and is thus null, void, and unenforceable.

     
The Brown Act does expressly permit appropriate discussion of pending litigation with counsel in closed or executive session.  Government Code §54956.9 (a) and (d).  It is not nearly as clear, however, that a potential settlement agreement can be lawfully approved in closed session.  Even if a settlement agreement may be approved in closed session, the fact and content of the agreement must be disclosed thereafter in open session, pursuant to the terms of the Brown Act, Government Code §54957.1.  The substance of the agreement would then be required to be disclosed “upon inquiry by any person . . .”  Brown Act, Government Code §54957.1 (a) (1) (B).


Although the Brown Act does not expressly so indicate, under some circumstances a decision to advocate or adopt a negotiated settlement agreement may also be concluded in closed session, but not if such approval involves a decision that would otherwise require an open meeting or public hearing.  This is the holding in Trancas Property Owners Association v. City of Malibu (2006), 138 Cal.App.4th 172, which states, in pertinent part, as follows:  



“And as ‘emphasized’ in the Attorney General's manual on the Brown Act, ‘the purpose of [section 54956.9] is to permit the body to receive legal advice and make litigation decisions only; it is not to be used as a subterfuge to reach nonlitigation oriented policy decisions.’ (Cal. Dept. of Justice, Off. of Atty. Gen., The Brown Act (2003), p. 40.)


"Section 54956.9's implied allowance for adoption of settlements in closed session thus may be subject to limits. And whatever else it may permit, the exemption cannot be construed to empower a city council to take or agree to take, as part of a non-publicly-ratified litigation settlement, action that by substantive law may not be taken without a public hearing and an opportunity for the public to be heard.”  Trancas Property Owners Association v. City of Malibu (2006), 138 Cal.App.4th 172, 186-187.


Examples of decisions requiring an open meeting include changes of public policies previously adopted, including but not limited to land-use policies, changes of zoning standards or planning guidelines, zoning variances, climate change policies, tenant’s rights, and historical landmarking.  Although no party has yet publicly disclosed the content, if any, of the putative settlement agreement between the City of Berkeley and the University of California, the Agreement clearly involves issues of land use, zoning and planning, preservation of recognized landmarks and historical sites, tenants’ rights, and impacts on the city’s adopted climate change policies, as well as University enrollment limitation, and financial compensation for use of City services.  


The impact of the Agreement on many of the aforementioned City policies is made abundantly clear from the description of the Agreement set forth in the Respondents’ Press Release.  See Petitioners’ Exhibit D.  Acquiescence in the University’s Long Range Development Plan (LRDP), as promised in the Respondents’ Press Release (Exhibit D), would involve City policy changes and concessions directly contrary to Measures L and N.  See Petitioners’ Exhibits E and F.  

Respondents are estopped to deny the truth of the significant and harmful described in the Respondents’ Press Release.  Petitioners’ Exhibit D.  As noted above (Paragraphs 9 through 11), the Respondents’ Press Release (Exhibit D) is rife with declarations and admissions against civil and criminal interests the Respondents, or their representatives, as parties herein.  See, inter alia, California Evidence Code §§ 1220, 1221, 1222, 1223 and 1230.  

The settlement Agreement necessarily implies, and by and through the Respondents’ Press Release (Exhibit D), explicitly announces changes of decisions and positions previously adopted by the City of Berkeley in these areas.  Moreover, the spirit and intent, if not also the explicit language, of Measure L (Exhibit E) and Measure N (Exhibit F), passed by the voters and adopted by the City in 1986 and 1988, respectively, are directly undermined and abrogated by the secret Agreement, as described in Respondents’ Press Release (Exhibit D).  

Changes or outright violations of existing law and policy include, without limitation, Respondents’ concessions and surrenders of principle designed to condone student overcrowding, to undermine neighborhood quality of life, to destroy the historic public open space and native community gardens in People’s Park, Berkeley, California, formerly protected by Measure L (Exhibit E), and to collude in the termination of historic housing and tenants’ rights in the Anchor House, 1921 Walnut Street, Berkeley, California, formerly protected by Measure N (Exhibit F).

Given the scope of the so-called “settlement” Agreement described in Respondents’ Press Release (Exhibit D), it is abundantly clear that any decision on approval or disapproval of a specific settlement agreement intending to dispose of or dismiss the City’s erstwhile successful litigation against the University of California, must lawfully have been undertaken in an open public session of the Berkeley City Council.  See Trancas Property Owners Association v. City of Malibu (2006), 138 Cal.App.4th 172.  See also Shapiro v. San Diego City Council (2002), 96 Cal.App.4th 904.

The Brown Act also requires that, in order to consider any settlement agreement in open session, the veil of confidentiality or secrecy would need to have been be lifted and the item in question would need to have been disclosed to the public and placed upon the Council’s agenda in sufficient time for meaningful public participation in the open meeting or hearing.  Brown Act, Government Code §54954.2 (a).  


In so doing, the public would then be accorded a meaningful opportunity to address issues raised in the proposed settlement agreement.  Brown Act, Government Code §54954.3, and Shapiro v. San Diego City Council (2002), 96 Cal.App.4th 916-17.  


Furthermore, any such settlement agreement approved in a closed session, or even if otherwise, would be void and unlawful, in whole or in part, if it purported to “. . . contract away the right to exercise its police power in the future.”  County of Ventura v. City of Moorpark (2018), Civil Case No.B282866, 2nd Appellate District, 6/10/18, at page 13.  See also Center for Community Action and Environmental Justice v. City of Moreno Valley, 4th Appellate District, Appellate Case No. D07345, . Riverside Super. Ct. Nos. RIC1601988MF& RIC1602094)
“
A government entity may not surrender, for a potentially indefinite period of time, its authority to exercise discretion within its police powers.”  County of Ventura v. City of Moorpark (2018), Civil Case No.B282866, 2nd Appellate District, 6/10/18, at page 14-15.


The Federal Ninth Circuit Court of Appeals held that a court “could not approve a settlement agreement that authorized the City to disregard its own zoning ordinances.”  League of Residential Neighborhood Advocates v. City of Los Angeles (2007), Case No. 06-56211, filed 8/21/07, page 10181, 10194.

     
Based on the foregoing analysis, the putative “settlement” agreement between University of California and the Respondent City of Berkeley, of the broad scope and nature of the agreement described in the Respondents’ Press Release (Exhibit D), would require full public disclosure of the proposed agreement in advance of consideration.  Any decision to approve or reject such a settlement agreement should have taken place, if at all, at an open and noticed public meeting.  Government Code §54957.1 (a).

Granting that the content of a settlement agreement could be deemed temporarily confidential pursuant to the “lawyer-client privilege,” even as narrowly expressed pursuant to the Brown Act, Government Code §54956.9 (b), during discussion with legal counsel, the operative provisions of such an agreement itself would still need to be disclosed and approved at an open public meeting, for reasons set forth in Trancas Property Owners Association v. City of Malibu (2006), 138 Cal.App.4th 172, and Shapiro v. San Diego City Council (2002), 96 Cal.App.4th 904.  

The Respondents’ continued and persistent failure and refusal even to disclose the actual content of the agreement, apart from the highly slanted, subjective, and selective description in the Respondents’ Press Release (Exhibit D), much less to present said agreement for approval at a public meeting, plainly violates the minimal reporting requirements of Government Code §54957.1 (a).

II. THE AGREEMENT DOES NOT RESOLVE “PENDING LITIGATION.”

Both agendas for the Respondent Berkeley City Council’s meeting of Tuesday, July 13, 2021, at 4:00 p.m., stated that “The City Council will convene in closed session to meet concerning the following:  CONFERENCE WITH LEGAL COUNSEL – PENDING LITIGATION PURSUANT TO Government Code sections 54956.9 (a) and 54956.9 (d)(1), at page 2 of each agenda.  See Exhibit B, page 2, and Exhibit C page 2.

Said agendas include both the Revised Proclamation Calling for a Special Meeting of the Berkeley City Council,” including agenda for July 13, 2021, at 4:00 p.m., is attached hereto and incorporated herein as Petitioners’ Exhibit B, and the “Annotated Agenda Berkeley City Council Special Meeting” for Tuesday, July 13, 2021, at 4:00 p.m., attached hereto and incorporated herein as Petitioners’ Exhibit C.

It is at least highly questionable as to whether the cases of Save Berkeley’s Neighborhoods v. Regents of the University of California, and City of Berkeley v. Regents of the University of California, Alameda Superior Court Case No. RG1902887 and RG19023058, can fairly and honestly be characterized as “pending litigation,” within the meaning of the Brown Act, Government Code §54956.9 (a), or “pending” at all within the meaning of the Brown Act, Government Code §54956.9 (d), given that the said litigation had already been definitively adjudicated on July 8, 2021, by Hon. Brad Seligman, some four (4) days before the Respondents’ closed meeting of July 13, 2021.  

Judicial Notice has already been requested regarding Judge Seligman’s  “Order Granting Petitions for Writ of Mandate,” executed and filed on July 9, 2021, successfully concluding the cases in favor of both Petitioners therein, namely Save Berkeley’s Neighborhoods and the City of Berkeley.

As pertains to public agencies under the Brown Act, attorney client privilege is to be narrowly construed: 


”For purposes of this chapter, all expressions of the lawyer-client privilege other than those provided in this section are hereby abrogated.  This section is the exclusive expression of the lawyer-client privilege for purposes of conducting closed-session meetings pursuant to this chapter.”  The Brown Act, Government Code §54956.9 (b).


It is clear from the Press Release (Exhibit D) that Respondents intend to surrender rights, interests and powers under Measure L (Exhibit E) and Measure N (Exhibit F), without any concomitant compromise or relief from the risks of pending litigation, given that said litigation had already been decided by the Court in favor of the City of Berkeley.

“…[T]he purpose of [section 54956.9] is to permit the body to receive legal advice and make litigation decisions only; it is not to be used as a subterfuge to reach nonlitigation oriented policy decisions.”  California. Department of Justice, Office. of the Attorney General’s manual on the Brown Act (2003), at page 40, quoted with approval in Trancas Property Owners Association v. City of Malibu (2006), 138 Cal.App.4th 172, 186-187.

In view of the fact that the City of Berkeley v. Regents of the University of California had already been decided in favor of the City of Berkeley four (4) days earlier, the closed session could logically solely have addressed “nonlitigation oriented policy decisions.”  Id.  Reliance on the pending litigation” exception of the Brown Act, Government Code §54956.9 (a) and (d) thus could only have been a subterfuge,” consistent with the reasoning of California. Department of Justice, Office. of the Attorney General’s manual on the Brown Act (2003), at page 40, as quoted in Trancas Property Owners Association v. City of Malibu (supra), 138 Cal.App.4th 172, 186-187.
CONCLUSION


In light of the foregoing, it must be concluded that the Respondents Berkeley City Council, Mayor Jesse Arreguin, and the City of Berkeley, and each of them, abused their lawyer-client privilege under the Brown Act, Government Code §54956.9, by using a closed session as a “subterfuge” to adopt an agreement not directly related to or compelled by any litigation that was actually pending, in any real sense of the word.

Further, the lawyer-client privilege under the Brown Act, Government Code §54956.9, did not “empower a city council to take or agree to take, as part of a non-publicly-ratified litigation settlement, action that by substantive law may not be taken without a public hearing and an opportunity for the public to be heard.”  Trancas Property Owners Association v. City of Malibu (2006), 138 Cal.App.4th 172, 186-187.  Here, the Respondents took action in closed session that required a public hearing, under the guise of a “settlement” of litigation that had already concluded and adjudicated in favor of the Respondent City of Berkeley.

Finally, even if the lawyer-client privilege can be stretched so as to accommodate the action taken during the closed session of the Respondent Berkeley City Council on July 13, 2021, Respondents still violated the Brown Act by failing and refusing to report out the information required to be disclosed pursuant to Government Code §54957.1 (a).  Instead, the Respondent tersely and falsely reported “No reportable action taken.”  See Exhibit C, page 2.

The Petitioners, Make UC a Good Neighbor and People's Park Historic District Advocacy Group (PPHDAG), therefore respectfully request the court to strike down the putative  Agreement selectively touted in the Respondents’ Press Release (Exhibit D) as unlawful, null, void, nugatory, and without force or effect.

PRAYER


Wherefore, the Petitioners, Make UC a Good Neighbor and People's Park Historic District Advocacy Group (PPHDAG), pray the Court to:  

1.  
Issue an immediate peremptory or alternative Writ of Mandamus;


2.
Grant declaratory judgment recognizing and upholding the Ralph M. Brown Act, Government Code §§ 54950, et seq., and Petitioner’s rights thereunder;


3.
Impose a stay of further or continued administrative proceedings on the part of the Respondents, Berkeley City Council, Mayor Jesse Arreguin, and the City of Berkeley, and each of them, and enjoining said Respondents from final adoption, approval or implementation of their putative Agreement, as described in Respondents’ Press Release.  See Petitioners’’ Exhibit D. 

4.
Provide appropriate equitable relief, including issuance of a temporary restraining order enjoining the Respondents, Berkeley City Council, Mayor Jesse Arreguin, and the City of Berkeley, and each of them, from engaging in any further or continued actions, proceedings, or conduct in violation of the Ralph M. Brown Act, Government Code §§ 54950, et seq., and of the Petitioner’s rights thereunder;


5.
Award reasonable attorney fees and costs of court pursuant to the Ralph M. Brown Act, Government Code §54960.5.

Dated:  July 18, 2021



Respectfully submitted,



DAVID L. AXELROD,



Attorney for the Petitioners,


 
Make UC a Good Neighbor and People's Park 



Historic District Advocacy Group (PPHDAG)
VERIFICATION


I, DAVID L. AXELROD, hereby declare under penalty of perjury under the laws of the State of California, that I am the attorney of record for the Petitioner organizations herein, and that all facts set forth in the foregoing Petition are true and correct to the best of my knowledge, and that all exhibits to the Petition are authentic, of my own personal knowledge, and that I could and would competently testify thereto in a court of law if called upon to do so.  Executed July 18, 2021, in Sonora, California.



_________________________________________



DAVID L. AXELROD, 



Declarant and Attorney
PROOF OF SERVICE BY MAIL  ─ CCP §§1013A, 2015.5


I declare as follows:  I am employed in Sonora, Tuolumne County, California.  I am over the age of eighteen years and not a party to the within-entitled cause.  My business address is 6 S. Washington Street, Suite 16, Sonora, California  95370.  

On  July 19, 2021, I served the following document(s):

PETITION FOR WRIT OF MANDAMUS, Etc., re:  Make UC a Good Neighbor and People's Park and Historic District Advocacy Group (PPHDAG) v. Berkeley City Council, Mayor Jesse Arreguin, and the City of Berkeley, Respondents, Alameda Superior Court Case No.  _____________,
on the other party in said cause, by placing a true copy thereof enclosed in a sealed envelope for collection and processing for mailing, with postage thereon fully prepaid, following this office's ordinary practice with which I am readily familiar, to be deposited that day in the ordinary course of business in the U.S. Mail at Sonora, California, addressed as follows:

To:  
Mayor and Members of City Council, 


c/o The City Clerk, City of Berkeley,


2180 Milvia Street,


Berkeley, CA  94704


I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.  Executed on July 19, 2021, at Sonora, Tuolumne County, California.

David L. Axelrod, Declarant_       
 



       


(Type or print name)


(Signature of Declarant)
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