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VIA EMAIL 

Berkeley Unified School District Board of Education 
Ty Alper, President 
Ka’Dijah Brown, Vice President 
Julie Sinai, Clerk 
Laura Babitt, Director 
Ana Vasudeo, Director 
Dr. Brent Stephens, Superintendent 
2020 Bonar Street 
Berkeley, California 94702 
boardofed@berkeley.net; superintendent@berkeley.net 
 
Re: Reopening of Berkeley Unified School District for In-Person Instruction 
  
Dear President Alper, Honorable Board Members, and Superintendent Stephens: 

My firm has been retained to represent Berkeley Parents for Full Reopening, a diverse coalition 
of families with children in Berkeley Unified School District (BUSD) who are concerned with 
BUSD’s failure to carry out its legal obligation to fully reopen its schools. The children of 
BUSD, who for more than a year have received their education through suboptimal distance and 
hybrid learning programs, continue to suffer immensely—academically, emotionally, and 
socially—due to the prolonged closure of schools. While my clients are grateful that the district 
has begun to offer some in-person instruction, including reopening the elementary schools, the 
district can and must do more to fully reopen middle and high schools and correct this glaring 
inequity in education. 

Distance learning exacerbates educational inequities. 

After more than a year of school closures, evidence of the harm to our children is mounting. 

The impacts have been particularly acute for students of color and those with low incomes, and 
existing disparities in educational outcomes are worsening. A McKinsey & Company report in 
December 2020 concluded that among students who do not receive full-time, in-person 
instruction by June 2021, white students will be set back four to eight months in math, while 
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students of color will have lost six to 12 months.1 A RAND survey found that only 19% of 
teachers had covered all or nearly all of the content they would have covered by the same time 
the previous school year. 

The United Nations Educational, Scientific and Cultural Organization (UNESCO) has stated, 
regarding the disparate impacts of school closures: “School closures carry high social and 
economic costs for people across communities. Their impact however is particularly severe for 
the most vulnerable and marginalized boys and girls and their families. The resulting disruptions 
exacerbate already existing disparities within the education system but also in other aspects of 
their lives.” UNESCO further stated: “Schooling provides essential learning and when schools 
close, children and youth are deprived opportunities for growth and development. The 
disadvantages are disproportionate for under-privileged learners who tend to have fewer 
educational opportunities beyond school.” 

BUSD Director Laura Babitt has repeatedly emphasized the inequity of the district’s failure to 
fully reopen its schools. At the April 14, 2021, board meeting, she called on Superintendent 
Brent Stephens to refrain from casting the school reopening issue as people of color who don’t 
want to return versus white parents who do: “There is this narrative that Black and brown 
families don’t want to go back to in-person learning. I would really appreciate it if we would not 
buy into negative stereotypes.”2 

As the United States Centers for Disease Control and Prevention (CDC) wrote in its Summary of 
Guidance on December 4, 2020, “because of … the disproportionate impact that school closures 
can have on those with the least economic means, kindergarten through grade 12 schools should 
be the last settings to close after all other mitigation measures have been employed and the first 
to reopen when they can do so safely.” 

School closures harm children’s mental health. 

In addition to learning losses, school closures have had measurable impacts on children’s mental 
health. 

A national survey of school districts indicated that the mental health impact on children has 
increased by 74%, behavioral health referrals and counseling increased by more than 90%, and 
50% of school districts reported increased absenteeism and decreased student engagement 
among virtual students. The CDC reported in November 2020 that mental health-related 
emergency department visits among children in the 5 to 11 and 12 to 17 age brackets increased 
approximately 24% and 31%, respectively. 

 
1 https://www.mckinsey.com/industries/public-and-social-sector/our-insights/covid-19-and-learning-loss-disparities-
grow-and-students-need-help. 
2 In addition to socioeconomic and racial inequities, BUSD’s current policies create a disturbing inequity against 
middle and high school students, who receive much less in-person instruction than their elementary school 
counterparts, as discussed in greater detail below. 

https://www.mckinsey.com/industries/public-and-social-sector/our-insights/covid-19-and-learning-loss-disparities-grow-and-students-need-help
https://www.mckinsey.com/industries/public-and-social-sector/our-insights/covid-19-and-learning-loss-disparities-grow-and-students-need-help
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Dr. Saun-Toy Trotter, a psychotherapist at UCSF’s Benioff Children’s Hospital in Oakland, saw 
“high levels of depression” in her practice and said the clinic recorded more youth suicide 
attempts during the first four weeks of the pandemic than it had the entire previous year. 

On January 13, 2021, a group of 30 UCSF medical professionals published an open letter calling 
for schools to be reopened by February 1, 2021, noting that distance learning has led to serious 
mental health issues in children, especially teens. 

Parents in BUSD have children who are suffering from depression and anxiety, have suffered 
dramatic weight loss or gain, have had suicidal ideations, have committed acts of self-harm, have 
failed classes or are in danger of failing, have missed instructional time, have lost opportunities 
for personal interaction with teachers and peers, and have lost self-confidence, among other 
harms caused by the lack of in-person classroom time. 

Dr. Jeanne Noble, UCSF director of COVID-19 response and a Berkeley resident, was quoted in 
a recent article as saying: “Every place you look—the signs of social phobia and isolation, all the 
way up to suicide attempts—screams crisis. What is happening to the brain development of all 
these teenagers shut in their dark bedrooms on Zoom all the time? Even if they’re not suicidal, 
they are not going to come out unscathed.”3 

On February 10, 2021, a group of 150 Berkeley area physicians, scientists, and public health 
professionals published an open letter to BUSD noting the “learning losses, the negative mental 
health sequelae, the increasing inequity, and the social breakdown our children are living 
through.”4 The authors stated their unanimous professional opinion that “for the vast majority of 
students, the benefits of in-person school greatly outweigh the risks,” and that such risks can be 
mitigated with simple safety measures. The authors concluded with this plea: “We implore 
[BUSD] to make every effort to reopen schools now, with the clear goal of having kids TK 
through 12th grade back in school five days a week before the end of the school year.” 

Data shows that schools can safely reopen for full-time, in-person instruction. 

While BUSD continues to stall its reopening plans and the children under its stewardship suffer, 
a growing body of evidence demonstrates that reopening schools for all students in all grades can 
be safely accomplished. 

The COVID-19 School Dashboard developed by Brown University tracks over 5,000 schools, 4 
million students, and 1.3 million staff, and has consistently found student and staff infection rates 
of 0.1% to 0.2% since it began publishing in September. Now that vaccines are widely available 
and most if not all teachers and staff have been vaccinated, these numbers are expected to remain 
low or, most likely, fall even further. 

 
3 https://www.sfchronicle.com/local/article/Anxiety-depression-isolation-Bay-Area-students-16075136.php. 
4 https://www.berkeleyside.org/2021/02/10/opinion-open-letter-to-berkeley-unified-school-district-covid-19-open-
schools-now (enclosed). 

https://www.sfchronicle.com/local/article/Anxiety-depression-isolation-Bay-Area-students-16075136.php
https://www.berkeleyside.org/2021/02/10/opinion-open-letter-to-berkeley-unified-school-district-covid-19-open-schools-now
https://www.berkeleyside.org/2021/02/10/opinion-open-letter-to-berkeley-unified-school-district-covid-19-open-schools-now
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A September report from Insights for Education examined data from 191 countries and found no 
link between schools being open for in-person instruction and COVID-19 infection rates, and 
data collected during a November 2020 surge of COVID-19 cases in the State of Illinois also 
found only 16 schools experienced outbreaks of between 11 and 16 cases each among over 
750,000 students in full- or part-time in-person instruction. 

In an article published in the medical journal Pediatrics January 8, 2021, researchers reported 
that in a study of 90,000 students across 56 school districts in North Carolina during the first 9 
weeks of the school year, there were only a few dozen instances of secondary spread in schools, 
and no cases were found of in-school child-to-adult spread, even with community case rates of 
up to 29 per 100,000. Current case rates in Alameda County are far lower.5  

In fall 2020, in Florida, 45% of the state’s 2.8 million students received in-person instruction. 
Only 2% of them, however, fell ill with COVID-19. Of those, 99.5% received supportive care at 
home, while only 0.5% required hospitalization. None died. 

Locally, in Marin County, where schools are fully reopened at all grade levels, suspected in-
school transmissions since Sept. 8, 2020, have totaled only 12 out of more than 25,000 students 
and 6,800 staff, with no transmissions from students to staff.6 

In a study of 242 Massachusetts school districts, encompassing approximately 500,000 students 
and 100,000 staff, researchers found students and staff were protected adequately even when 
schools used distancing precautions of three feet, rather than six feet as had previously been 
thought necessary. They were also protected regardless of whether local community transmission 
rates were low or high. 

In a study of Swedish schools from March through June 2020, published January 6, 2021, 
researchers similarly found that even though community spread was prevalent and schools for 
ages 1 through 16 remained open, only 15 out of 1.95 million children were hospitalized with 
COVID-19, and only 20 out of 103,596 teachers were admitted to the ICU, and no students or 
teachers died from COVID-19. 

A study by the National Center for Research on Education Access and Choice at Tulane 
University, published January 4, 2021, also “found no evidence that reopening schools in-person 
or in a hybrid model increased COVID hospitalizations.” 

The CDC recently published two studies concluding “there has been little evidence that schools 
have contributed meaningfully to increased community transmission,” “that when schools 
strictly adhere to layered mitigation strategies, they can minimize in-school transmission even 
during times of higher community incidence,” and that “with proper prevention efforts … we can 
keep transmission in schools and educational settings quite low.” 

 
5 As of the date of this letter, the adjusted case rate for Alameda County is 3.7 per 100,000. 
6 https://coronavirus.marinhhs.org/schools. 

https://coronavirus.marinhhs.org/schools
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It is critical to keep in mind that the above studies were based on data gathered before vaccines 
were authorized for emergency use. Now that vaccines are widely available—and all district 
employees who want to be vaccinated have had the opportunity—the already minimal risk of 
reopening schools for in-person instruction has reduced significantly. 

There is now almost universal consensus that schools are a safe environment for both students 
and staff and that their low case rates make them the safest place to be during the COVID-19 
pandemic. In the open letter cited above, 150 Berkeley area physicians, scientists, and public 
health professionals explained: 

Many schools across the nation have been open for months and we 
have the opportunity to learn from their experiences. These data 
include similarly funded public districts with disease prevalence 
higher than our own, and classrooms with similar numbers of 
children. Schools that have reopened successfully have 
implemented universal masking, basic hand hygiene, classroom 
ventilation, and increased physical distance to three feet in 
circumstances where children are static such as desk time and 
eating. What is not required for a safe school environment is: 
vaccination, universal child COVID-19 testing and keeping 
children six feet apart at all times or extensive infrastructural 
changes, even to the older schools in our district.7 

The California Department of Public Health and Berkeley Public Health Division have 
revised their guidance to allow the full reopening of schools. 

As you may be aware, my firm represented a San Diego County parent group that sued Governor 
Newsom and the California Department of Public Health (CDPH) officials to invalidate certain 
provisions of the state’s Reopening In-Person Instruction Framework and Public Health 
Guidance for K-12 Schools in California, 2020-2021 School Year (“Reopening In-Person 
Instruction Framework”) that had been preventing school districts from fully reopening their 
schools for in-person instruction as required by law. The court entered an order barring the 
state’s enforcement of those provisions and requiring the school districts that were defendants in 
the lawsuit to show cause as to why a preliminary injunction should not issue ordering the school 
districts “to reopen their schools for in-person instruction to the greatest extent possible at the 
earliest practicable time.” The court’s ruling is enclosed with this letter. 

On March 20, 2021, following the court’s order, CDPH revised its Reopening In-Person 

 
7 https://www.berkeleyside.org/2021/02/10/opinion-open-letter-to-berkeley-unified-school-district-covid-19-open-
schools-now (enclosed; emphasis added). 

https://www.berkeleyside.org/2021/02/10/opinion-open-letter-to-berkeley-unified-school-district-covid-19-open-schools-now
https://www.berkeleyside.org/2021/02/10/opinion-open-letter-to-berkeley-unified-school-district-covid-19-open-schools-now
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Instruction Framework8 to amend several key provisions, including: 

1. Changing the distancing between students in classrooms from a 
requirement of at least 4 feet to a recommendation of only 3 feet; 

2. Allowing all schools to reopen for all grades as long as the 
county’s case rate does not exceed 25 per 100,000 per day. 

Before this change to the Reopening In-Person Instruction Framework, the Berkeley Public 
Health Division (BPHD) had already admonished the district to reopen its schools: “With 
science and data showing that it is safe for all grades of public and private schools to open for in-
person instruction, Berkeley Public Health urges schools to open as soon as possible.… The local 
requirements we use are straightforward and intended to be simple: the state’s.”9 

Hence, when the state changed its requirements, they were immediately effective in Berkeley. 
BUSD was allowed to increase the number of students in each classroom and reopen all schools 
for all grades. In March, Board President Alper stated: “The combo of distancing requirements 
and stable groups makes full reopening impossible.” (Email from Ty Alper, Mar. 2, 2021.) These 
requirements are now obsolete.10 The importance of the reduction to 3 feet of distancing and the 
relaxing of “stable groups” requirements is that classrooms can fit a full class of students, and 
students can change classes, eliminating the need for hybrid and part-time schedules. There is no 
longer any legitimate public health justification for BUSD not to reopen its schools for full-time, 
in-person instruction. 

BUSD has a constitutional obligation to offer in-person instruction to all students. 

“A person may not be … denied equal protection of the laws.” (Cal. Const., art. I, § 7, subd. (a).) 
The California Constitution thus prohibits any governmental entity—including a school 
district—from making a law, rule, or regulation that restricts the freedom of one group while 
other similarly situated groups remain unrestricted unless there is a rational basis connected to a 
legitimate governmental interest sufficient to justify the disparate treatment. Where “the 
disparate treatment has a real and appreciable impact on a fundamental right or interest,” strict 

 
8 https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID19-K12-Schools-InPerson-
Instruction.aspx. 
9 https://www.cityofberkeley.info/City_Manager/Press_Releases/2021/2021-03-
09_Berkeley_Public_Health__schools_should_open_for_in-person_instruction.aspx. 
10 CDPH guidance regarding “stable groups” was modified in February 2021 and is now at most a recommendation. 
(https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/Schools-FAQ.aspx#Cohort%20and%20Stable 
%20Groups.) The current CDPH guidance recognizes that strict adherence to “stable groups” concepts is impractical 
at the secondary level: “Because middle and high school curricula differ from elementary school curricula, teachers 
are not usually assigned to one stable group of students, creating an opportunity for mixing across stable groups or 
students.” (https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID19-K12-Schools-InPerson-
Instruction.aspx.) CDPH thus emphasizes other mitigation strategies for reducing student contact at middle and high 
schools. 

https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID19-K12-Schools-InPerson-Instruction.aspx
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID19-K12-Schools-InPerson-Instruction.aspx
https://www.cityofberkeley.info/City_Manager/Press_Releases/2021/2021-03-09_Berkeley_Public_Health__schools_should_open_for_in-person_instruction.aspx
https://www.cityofberkeley.info/City_Manager/Press_Releases/2021/2021-03-09_Berkeley_Public_Health__schools_should_open_for_in-person_instruction.aspx
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/Schools-FAQ.aspx#Cohort%20and%20Stable%20%20Groups
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/Schools-FAQ.aspx#Cohort%20and%20Stable%20%20Groups
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID19-K12-Schools-InPerson-Instruction.aspx
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/COVID-19/COVID19-K12-Schools-InPerson-Instruction.aspx
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scrutiny applies. (Butt v. State of California (1992) 4 Cal.4th 668, 685–686.) 

A child’s right to public education is one such fundamental right or interest: “In view of the 
importance of education to society and to the individual child, the opportunity to receive the 
schooling furnished by the state must be made available to all on an equal basis.” (Jackson v. 
Pasadena City School Dist. (1963) 59 Cal.2d 876, 880.) It is “well settled that the California 
Constitution makes public education uniquely a fundamental concern of the State and prohibits 
maintenance and operation of the common public school system in a way which denies basic 
educational equality to the students of particular districts.” (Butt, supra, 4 Cal.4th at 685; see also 
Cal. Const., art. IX, § 5.) 

BUSD’s effective closure of some of its public schools while other public schools are open 
violates the guarantee of equal protection. (Serrano v. Priest (1971) 5 Cal.3d 584, 612 [“[Absent] 
a reasonable basis for so classifying, a state cannot close the public schools in one area while, at 
the same time, it maintains schools elsewhere with public funds.”].) 

Under the strict scrutiny standard, “the governmental entity ‘bears the burden of establishing not 
only that it has a compelling interest which justifies the law but that the distinctions drawn by the 
law are necessary to further its purpose.’” (Hartzell v. Connell (1984) 35 Cal.3d 899, 921, 
quoting Westbrook v. Mihaly (1970) 2 Cal.3d 765, 785.) The law also “must ‘be narrowly 
tailored (that is, the least restrictive means)’ to promote the compelling interest.” (Snatchko v. 
Westfield LLC (2010) 187 Cal.App.4th 469, 491–492, quoting Kasky v. Nike, Inc. (2002) 27 
Cal.4th 939, 952.) 

Slowing the spread of COVID-19 is undoubtedly a compelling interest. Nevertheless, BUSD 
cannot meet the burden of strict scrutiny because, as already explained, schools can safely reopen 
for full in-person instruction even when the virus is prevalent and, as set forth in detail below, it 
is more than possible for BUSD to expand its offering of in-person instruction. 

School districts are required to “offer in-person instruction to the greatest extent possible.” 

BUSD has statutory obligations as well as constitutional ones. As you are no doubt aware, Senate 
Bill 98, signed into law by Governor Newsom on June 29, 2020, allocated funding to local 
educational agencies (LEAs) including BUSD and amended the California Education Code to 
provide the base parameters for instructional models during the 2020–21 school year. Specifically, 
SB 98 added the following: 

“For purposes of calculating apportionments for the 2020–21 fiscal 
year, a local educational agency shall offer in-person instruction, 
and may offer distance learning, pursuant to the requirements of this 
part.” (Educ. Code, § 43502, subd. (a) [emphasis added].) 

“A local educational agency shall offer in-person instruction to the 
greatest extent possible.” (Educ. Code, § 43504, subd. (b) [emphasis 
added].) 
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Additionally, the Legislature recently enacted AB 86, which resulted in the adoption of 
Education Code section 43520, providing in relevant portion: “[I]t is the intent of the Legislature 
that local educational agencies offer in-person instruction to the greatest extent possible during 
the 2020–21 school year ….” 

As should be clear from the plain meaning of the word “shall,” these statutes require school 
districts to offer in-person instruction, while distance learning is only optional. Furthermore, 
school districts are required to offer in-person instruction to the greatest extent possible during 
the 2020–21 school year. At the very least, this means that a school district should not create 
restrictions or enter into agreements that prevent it from carrying out its statutory mandate. 

For example, a school district cannot impose arbitrary rules for distancing between students, 
without any basis in science or health guidance, because with limited classroom space this 
prevents students from receiving full-time, in-person instruction. It is inexplicable that BUSD 
has failed to adapt to the updated guidance by the CDC, CDPH, and BPHD. 

BUSD’s current instructional model does not “offer in-person instruction to the greatest 
extent possible.” 

Given the above referenced revisions to the Reopening In-Person Instruction Framework 
allowing a return to full-time, in-person instruction, BUSD is not offering in-person instruction 
to the greatest extent possible.  

BUSD began to reopen its elementary schools on March 29, 2021. Elementary school students 
are currently in class five days per week, albeit with a compressed schedule. Middle schools did 
not begin to reopen until April 12, 2021, and students are in class 2 hours per day, 2 days per 
week, totaling a meager 4 hours per week of in-person instruction. High schools reopened for the 
general student population on April 26, 2021, offering 1.5 hours per day, typically 2 days per 
week, for a total of just 3 hours of in-person instruction per week. Critically, high school students 
do not receive in-person instruction for any of their core academic classes. BUSD middle and 
high school students are being severely shortchanged. 

BUSD has stated that it is “planning for a return to our pre-pandemic schedule of in-person 
instruction for every student in every grade in the Fall of 2021.”11 But BUSD has not given a 
good reason why it cannot move to such a schedule now. As for the fall schedule, the Board of 
Education still has not approved a resolution setting forth a plan for a “pre-pandemic schedule of 
in-person instruction.” 

Though BUSD has mismanaged the school reopening process this past year,12 BUSD can do 

 
11 https://www.berkeleyschools.net/2021/03/returning-to-full-in-person-instruction-in-fall-2021-regreso-a-la-
ensenanza-en-persona-completa-en-el-otono-2021/. 
12 https://www.berkeleyside.com/2021/04/22/missteps-lack-of-transparency-plagued-berkeley-unified-school-
reopening-planning. 

https://www.berkeleyschools.net/2021/03/returning-to-full-in-person-instruction-in-fall-2021-regreso-a-la-ensenanza-en-persona-completa-en-el-otono-2021/
https://www.berkeleyschools.net/2021/03/returning-to-full-in-person-instruction-in-fall-2021-regreso-a-la-ensenanza-en-persona-completa-en-el-otono-2021/
https://www.berkeleyside.com/2021/04/22/missteps-lack-of-transparency-plagued-berkeley-unified-school-reopening-planning
https://www.berkeleyside.com/2021/04/22/missteps-lack-of-transparency-plagued-berkeley-unified-school-reopening-planning
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better going forward. 

An expansion of in-person instruction is possible now. 

BUSD could easily accommodate all the students who want to return to campus while 
maintaining at least three feet of spacing between students. With health authorities having 
effectively removed classroom capacity restrictions, there is no legitimate legal or public health 
reason to deprive children of their right to receive an adequate public education through full-time 
in-person instruction. And this could be done without altering student schedules. 

It might be tempting to say that the school year is almost over and it is not worth the effort to 
reopen schools any further this school year, but it is important that the district begin expanding 
in-person learning now to prepare for a full reopening in the fall. 

BUSD may point to its recently executed MOUs with the Berkeley Federation of Teachers 
(BFT), which adopt the stingy in-person schedules outlined above, as an excuse for not 
expanding in-person instruction. But this is not a matter that can be subject to a collective 
bargaining agreement. Under the Education Employees Relations Act (EERA) collective 
bargaining is “limited to matters relating to wages, hours of employment, and other terms and 
conditions of employment.” (Gov. Code, § 3543.2, subd. (a)(1).)13 “All matters not specifically 
enumerated are reserved to the public school employer and may not be a subject of meeting and 
negotiating.” (Gov. Code, § 3542, subd. (a)(2).) Thus, under EERA, school districts and local 
bargaining units have no authority to enter into an agreement with respect to the district’s mode 
of instruction.14 

Furthermore, EERA provides that collective bargaining “shall not supersede other provisions of 
the Education Code.” (Gov. Code, § 3540.) Assuming for the sake of argument that the mode of 
instruction is an otherwise proper matter for collective bargaining, the MOU must give way to 
the district’s overriding obligation under the Education Code to “offer in-person instruction to 
the greatest extent possible.” (Educ. Code, § 43504, subd. (b).) Any terms of the MOU that any 
party might rely on to frustrate the district’s ability to offer in-person instruction are 
“unenforceable because they conflict[] with the district’s authority” and duties under the 

 
13 An expansion of in-person instruction does not necessitate a negotiation of “hours of employment” because the 
district’s existing contracts with BFT already require teachers to be on campus providing instruction. The only thing 
that changes is the mode of instruction, which is not within the purview of collective bargaining under EERA. 
14 “Terms and conditions of employment” are defined to include “safety conditions of employment.” But “safety 
conditions of employment” are not implicated by an expansion of in-person instruction when (1) all teachers have 
had the opportunity to be vaccinated—and in-school spread from students to teachers was minuscule even before 
vaccines were available; (2) other mitigation measures including PPE, ventilation, HEPA filters, disinfecting 
procedures, COVID testing, plexiglass barriers, and six feet of distance between student and teacher desks have been 
implemented; and (3) Alameda County case rates have diminished to 3.7 per 100,000. Superintendent Stephens said 
in February: “Currently, it is the position of the statewide unions that it is not safe to reopen elementary schools until 
we are in the ‘red tier’ of community spread, and there is an opportunity for educators to be vaccinated.” (Email 
from Superintendent Stephens, Feb. 9, 2021.) These conditions have been met and exceeded. It is now safe for 
teachers to return to campus to provide full-time in-person instruction. 
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Education Code. (United Teachers of Los Angeles v. Los Angeles Unified Sch. Dist. (2012) 54 
Cal.4th 504, 514; see also, e.g., Levinson v. Boas (1907) 150 Cal. 185, 193 [“[E]very case from 
every court recognizes that when a statute has been made for the protection of the public, a 
contract in violation of its provisions is void.”].) 

If the district believes (wrongly) that it is bound by the in-person class schedules specified in the 
MOUs, then the district has an obligation to renegotiate those agreements and exercise all 
remedies, including mediation, to resolve any impasse. To our knowledge, BUSD has not made 
any meaningful attempt to renegotiate. 

Apart from the district’s legal duties, given the well-documented harms of distance learning to 
students academically, emotionally, and socially, the district should be doing all it can to expand 
in-person instruction. Again, the expansion of in-person instruction now is important so that 
students and teachers are prepared for a full reopening in the fall. 

Demand to BUSD. 

Many school districts throughout the State of California, including nearby Bay Area school 
districts, have been implementing and expanding in-person learning options in the six weeks 
since the state’s Reopening In-Person Instruction Framework was revised. Nothing is preventing 
BUSD from expanding in-person instruction, and BUSD is legally obligated to do so under the 
legislative mandate of SB 98 and the equal protection clause of the California Constitution. 

My clients have exhausted all other efforts at attempting to communicate their concerns with 
BUSD and are therefore prepared to take further legal action if BUSD does not immediately 
fulfill its duty to provide in-person instruction to the greatest extent possible to all students. 

On behalf of Berkeley Parents for Full Reopening, we respectfully demand that the BUSD Board 
of Education set a special meeting on the soonest possible date to approve and implement a plan 
to start in-person instruction five full days per week no later than May 17, 2021, for all current 
middle and high school students, including current efforts on Wednesdays aimed at learning loss 
mitigation. We also demand that the Board of Education approve a detailed plan by May 31, 
2021, guaranteeing a return to full-time, in-person instruction providing pre-pandemic 
instructional minutes for the 2021–22 school year and including work to imagine future public 
health scenarios that could alter those plans. Specifically, we demand: 

• Five full days a week of in-person instructional minutes, as required under section 43504 
of the Education Code, with certificated teachers maintaining immediate physical 
supervision over students and with no stable group or cohort limitations and no 
recommendation for social distancing greater than 3 feet between students in in-person 
instruction; and 

• A series of three, one-hour meetings with Berkeley Parents for Full Reopening to 
meaningfully incorporate parent input and participation in the above-mentioned BUSD 
reopening plans for the 2020–21 and 2021–22 school years, covering issues such as space 
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planning, COVID testing, schedules, summer learning-loss mitigation, transportation, 
aftercare, arts education, clubs, special education and supportive services, school events, 
athletics, and distance instruction. 

If BUSD is not willing to meet these demands, my clients request a substantive response from 
BUSD or its counsel no later than May 11, 2021. 
 
Very truly yours, 
 
AANNESTAD ANDELIN & CORN LLP 
 
 
Lee M. Andelin 
 
cc: Arie Spangler 
 Scott Davison 
 
Enclosures 


