
July 24, 2020

VIA EMAIL ONLY

Farimah Brown, Esq.
City Attorney, City of Berkeley
2125 Milvia Street
Berkeley, CA 94704

RE: Request to Remand Proposed Amendment to the Rent Stabilization
and Eviction for Good Cause Ordinance (B.M.C. 13.76) to
Council Committee Process

Dear Ms. Brown:

On behalf of our client, the Berkeley Property Owners Association (“BPOA”), we
respectfully request that you advise the City Council to remand the proposed amendment to the
Rent Stabilization and Eviction for Good Cause Ordinance (B.M.C. 13.76; the “Initiative”) for
consideration in the normal Council committee process.

BPOA makes this request for two reasons. First, the matter will appear before City
Council based on an illegal vote by the Rent Stabilization Board (the “Board”). Specifically,
Commissioner Leah Simon-Weisberg cast the deciding fifth vote which permitted the
Initiative to advance to the City Council, but was legally required to recuse herself under the
conflict of interest laws. Second, BPOA would like all stakeholder to have the opportunity to
engage in the process of amending and improving the Initiative, and these stakeholders are
unable to do so without the Council following its normal Council committee process of having
the Initiative first considered by a joint working group of Rent Board and Council members.
Simply put, the Initiative has not followed appropriate open government procedures – whether
by complying with the laws related to legal voting on governmental decisions or proceeding
through the normal avenues of public input – and BPOA believes that the Council committee
process is the only appropriate way for the citizens of Berkeley to receive a fair and well-
reasoned amendment to its rent control laws.
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Illegal Rent Stabilization Board vote. On May 29, 2020, the Berkeley Rent
Stabilization Board voted to advance the Initiative based on the affirmative votes of five
Commissioners. Pursuant to Berkeley Municipal Code section 13.76.060(J), five was the
minimum number of votes required for the Board to make a decision. Commissioner Leah
Simon-Weisberg was one of the five affirming votes, but she should have recused herself
under the conflict of interest laws because the vote had a reasonably foreseeable material
effect on one of her financial interests – the Initiative would apply rent control to her own
“golden duplex” rental unit. (See Cal. Govt. Code section 87100.) Commissioner Simon-
Weisberg erroneously claimed that she was permitted to vote on the matter based on the
"public generally" exception, though that exception only applies in this situation where a vote
would affect all renters in the City of Berkeley in the same way. (See 2 Cal. Code of Regs.
section 18703(e)(4) [requiring official to demonstrate that decision on rental properties
"affects all renters of residential property within the jurisdiction"].) The FPPC has received a
complaint about this violation, and will soon consider whether to take any enforcement action
against Commissioner Simon-Weisberg. Simply put, Commissioner Simon-Weisberg’s vote
was illegal and should not have been tallied, and the Initiative therefore should never have
been advanced to the Council for consideration.

BPOA is not at this time considering any legal or other action to prevent Council
consideration of the Initiative based on this illegal Rent Stabilization Board vote, but instead
believes that Councilmembers need to be aware of the potential legal issues associated with
the Rent Stabilization Board’s vote before it makes a final determination of whether to place
the Initiative on the ballot.

Improper Council committee process. The legal issues with the Rent Stabilization
Board’s vote would typically have been discussed – and perhaps resolved – in the Council
committee process, before the Initiative was considered by the full Council, by having the
Initiative first considered by a joint working group of Rent Board and Council members. That
process has been understandably complicated by the ongoing public health crisis, but has
recently begun operating again. Nevertheless, the full Council is set to consider placing the
Initiative on the ballot without following its normal Council committee process.

When combined with the legal issues with the Board’s vote, this failure to comply
with normal procedures constitutes a serious violation of Berkeley’s open government process.
However, this violation of the City’s open government process is easily rectified by remanding
the Initiative to its normal Council committee process in order to resolve the legal issue with
Commissioner Simon-Weisberg’s vote, and to involve Berkeley residents and stakeholders in
drafting important legislation.
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Mayor Arreguin recently commented to the media that he would have preferred if the
Board had discussed the Initiative with the Council and stakeholders before full Council
consideration. BPOA agrees and wishes to offer friendly amendments and suggestions which
would make the Initiative stronger and more fair to all Berkeley residents, but has been unable
to do so. (As a courtesy, we are sending a copy of this letter to Mayor Arreguin.) While the
Initiative is not in its current form an appropriate amendment to Berkeley’s law, it is possible
that remanding the Initiative to the relevant Council committee will produce the positive result
that Berkeley residents expect from their robust open government processes.

At the moment, there are serious problems with the manner in which the Initiative has
been brought before the full Council. The Rent Stabilization Board’s illegal vote, and the
City’s failure to have the Initiative proceed through the normal Council committee process,
has resulted in an Initiative which is at worst illegal and at best falls short of the City’s
commitment to open government. BPOA’s modest request that the Council remand the
Initiative to the normal joint working group permits all parties the opportunity to resolve these
problems and can produce an Initiative worthy of the Berkeley ballot. We hope that you will
advise the City Council that it do so.

Please contact our office if you have any questions about this request, or if we can
provide any additional information for your consideration.

Sincerely,

Nicholas Sanders

cc: Mayor Jesse Arreguin
NLS/lc
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