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Meeting Date:   June 9, 2020  

Item Description:   Prohibiting the use of Chemical Agents for Crowd Control 
during the COVID-19 pandemic 

Submitted By:  Mayor Arreguin, Councilmember Harrison, Councilmember 
Robinson 

Pursuant to California Government Code Section 54954.2(b) (2), the Mayor submits the attached 
item to the City Council for placement on the June 9, 2020 meeting agenda. Gov. Code Section 
54954.2(b) (2) states that “Upon a determination by a two-thirds vote of the members of a legislative 
body presents at the meeting, or, if less than two-thirds of the members are present, a unanimous 
vote of those members present, that there is a need to take immediate action and that the need for 
action came to the attention of the local agency subsequent to the agenda being posted as specified 
in subdivision (a).” 
 
This item meets the criteria for “immediate action” as follows: 
 
The City of Berkeley is currently in a declared state of emergency regarding the outbreak of a novel 
coronavirus, causing the respiratory disease COVID-19. COVID-19 is an acute respiratory illness 
that affects the lungs in addition to other symptoms. The severity of these symptoms increases 
based on underlying health conditions including asthma, heart and lung problems, diabetes, and 
other medical conditions.  
 
Despite being in a declared public health emergency, the Berkeley Police Department can use 
chemical agents (tear gas, pepper spray, and smoke canisters) to disperse a crowd, but subject to 
the authorization and policies outlined in General Order U-2.  
 
Public health experts have concluded that chemical agents like tear gas may make individuals more 
susceptible to COVID-19 and increase its community spread. Along with the immediate pain that can 
cause watering eyes and burning throats, tear gas may cause damage to people’s lungs and make 
them more susceptible to getting a respiratory illness, according to studies on the risks of exposure. 
The gas and smoke can also incite coughing, which can further spread the virus from an infected 
person. 
 
On June 1, 2020, in response to a largely peaceful demonstration against the killing of George 
Floyd, Oakland Police fired tear gas into a crowd of demonstrators. The tear gas not only affected 
protestors by also bystanders in the immediate area. The police killing of George Floyd on May 25, 
2020 and the deaths of other African Americans have sparked nationwide outrage and protests over 
police brutality, including demonstrations in the City of Berkeley. Additional protests may occur in the 
coming days and weeks. 

 

Consideration of late agenda items is subject to approval by a two-thirds vote of the 
City Council. (California Government Code Section 54954.2(b)(2)) 
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ACTION CALENDAR 
June 9, 2020 

To:  Members of the City Council 
 
From: Mayor Jesse Arreguín, Councilmember Kate Harrison and Councilmember Rigel 

Robinson  
 
Subject: Prohibiting the use of Chemical Agents for Crowd Control during the COVID-19 

pandemic 
 
RECOMMENDATION 
Adopt a motion to establish an official City of Berkeley policy prohibiting the use of tear gas (CS 
gas), pepper spray or smoke for crowd control by the Berkeley Police Department, or any 
outside department or agency called to respond to mutual aid in Berkeley, during the COVID-19 
pandemic, until such time that the City Council removes this prohibition. 
 
BACKGROUND 
The use of tear gas (CS gas) and pepper spray are authorized less-than-lethal uses of force 
which can be deployed in crowd control situations under Berkeley Police Department policy, 
with specific conditions (See General Order U-2). 
 
On June 1, 2020, Oakland police deployed tear gas to disperse protesters who failed to  
move before a legally established curfew. The tear gas not only affected protestors by also 
bystanders in the immediate area. This has raised concerns over the police use of tear gas in 
protests, the chilling effect it has on people engaging in First Amendment activity, and the health 
impacts of tear gas during a public health emergency. In response to this incident, Oakland City 
Council President Rebecca Kaplan and Councilmembers Nikki Fortunato Bas and Sheng Thao 
issued a letter to Oakland City administrators requesting that OPD use of tear gas be 
immediately suspended and not used during the COVID-19 pandemic. Similarly, on June 5, 
2020, Berkeley Councilmembers Harrison, Davila, Bartlett and Robinson made a similar 
request. 
 
International, national, state and local health and governmental authorities are responding to an 
outbreak of respiratory disease caused by a novel coronavirus named "SARS-CoV-2." and the 
disease it causes has been named "coronavirus disease 2019," abbreviated COVID-19, 
("COVID-19"). In response to this emergency, on March 3, 2020, the City Manager acting as the 
Director of Emergency Services declared a local State of Emergency based on COVID-19 
(hereinafter referred to as "the State of Emergency"), which the City Council subsequently 
ratified on March 10, 2020. In addition, on March 4, 2020, the Governor declared a state of 
emergency in California and the President of the United States declared a national state of 
emergency on March 13, 2020 regarding the novel coronavirus and COVID-19. 
 
During the COVID-19 state of emergency, there is a heightened risk of individuals contracting 
the virus if they are exposed to tear gas, pepper spray or smoke. This will put people’s safety 
and lives at risk. As a public health strategy, the deployment of tear gas, pepper spray and 
smoke must be suspended.  

https://www.cityofberkeley.info/uploadedFiles/Police/Level_3_-_General/U-02%20Use%20of%20Force%202017%20Sept%2020.pdf


 

 
According to a June 2, 2020 KTVU article, infectious disease specialists are circulating an 
online petition calling for police to stop using tear gas to disperse crowds and calling on police to 
use "public health best practices" during demonstrations.1 
 
According to an article in the June 3, 2020, New York Times, “Along with the immediate pain 
that can cause watering eyes and burning throats, tear gas may cause damage to 
people’s lungs and make them more susceptible to getting a respiratory illness, 
according to studies on the risks of exposure. The gas can also incite coughing, which 
can further spread the virus from an infected person.” 2 
 
Researchers are concerned that the use of tear gas in crowds “might catalyze a new wave of 
Covid-19.”3 
 
Data show that African Americans are disproportionately impacted by COVID-19 in Berkeley 
and Alameda County. In addition, “many black Americans disproportionately have pre-existing 
conditions like asthma that could make tear gas lethal.” 
 
Tear gas has been banned for use in warfare, but is legal for police to use in the U.S. Yet, 
experts say it should be a weapon of last resort for crowd control and for addressing violent 
behavior of specific individuals because it affects everyone in the area including peaceful 
protestors. 
 
The use of tear gas and other agents for crowd control adversely affects individuals in crowds of 
protestors as well as residents who are not involved in protesting, and it can have serious 
effects on medically vulnerable people and increase the spread of COVID-19. 
 
Oakland Police Department’s own police training bulletin (V-F.2. July 26, 2006) states that 
“Breathing CS (gas) may create a feeling of tightness in the chest, shortness of breath, 
coughing and/or sneezing.” These are reactions that can spread COVID-19. 
 
In response to mass protests over the killing of George Floyd, on Friday, June 5, 2020, 
Governor Newsom announced that he would work with the State Legislature, activists, law 
enforcement officers, and journalists to create new standards for policing protests in California.   
 
“Protesters have the right not to be harassed,” he said. “Protesters have the right to 
protest peacefully. Protesters have the right to do so without being arrested, gassed, 
being shot at by projectiles.”4 

                                                      
1 Lisa Fernandez, “Infectious disease specialists call for an end to tear gas during COVID-19 pandemic,” 
KTVU News, June 2, 2020, https://www.ktvu.com/news/infectious-disease-specialists-call-for-an-end-totear- 
gas-during-covid-19-pandemic 
2 Mike Baker, “Corrosive Effects of Tear Gas Could Intensify Coronavirus Pandemic,” The New York 
Times, https://www.nytimes.com/2020/06/03/us/tear-gas-risks-protests-coronavirus.html 
3 Hilary Brueck and Canela López, “Tear gas is banned from war — but police still shoot it at protesters, 
who cough and bleed as a result. At least one has lost an eye,” Business Insider, June 3, 2020, 
https://www.insider.com/tear-gas-banned-from-war-why-dangerous-how-to-neutralize-2020-6 
4 Alexei Koseff, “Gavin Newsom calls for new protest policing standards in California, ban on carotid holds” 
San Francisco Chronicle, June 5, 2020 https://www.sfchronicle.com/politics/article/Gavin-Newsom-calls-for-new-
protest-policing-15320403.php 

https://www.sfchronicle.com/politics/article/Gavin-Newsom-calls-for-new-protest-policing-15320403.php
https://www.sfchronicle.com/politics/article/Gavin-Newsom-calls-for-new-protest-policing-15320403.php


 

The police killing of George Floyd on May 25, 2020 and the deaths of other African Americans 
have sparked nationwide outrage and protests over police brutality, including demonstrations in 
the City of Berkeley. Additional protests may occur in the coming days and weeks. Therefore, 
the Council should take immediate action to impose this moratorium on the use of chemical 
agents during the COVID-19 pandemic.  

FINANCIAL IMPLICATIONS 
None. Prohibiting the use of tear gas, pepper spray and smoke will require the Berkeley Police 
Department to use other tactics in crowd control situations. 
 
CONTACT PERSONS 
Mayor Jesse Arreguín  (510) 981-7100 
Councilmember Harrison (510) 981-7140 
Councilmember Robinson (510) 981-7170 

 




