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Gerard F. Keena, II

Leonard Felton Powell, the Leonard Powell Living Trust, and Does 1 to 20, inclusive
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NATHANIEL L. MARSTON 
The Law Offices of Nathaniel L. Marston 
Post Office Box 1688 
Simi Valley, California 93065 
Telephone: (310) 557-9005 
Facsimile: (310) 557-9006 
 
Attorney for, 
Gerard F. Keena, II, Receiver 
 
 

SUPERIOR COURT OF CALIFORNIA 
COUNTY OF ALAMEDA 

 
 

THE PEOPLE OF THE STATE OF 
CALIFORNIA, BY AND THROUGH ZACH 
COWAN, AS CITY ATTORNEY FOR THE 
CITY OF BERKELEY   

 
      Petitioner, 

             vs. 
 
LEONARD FELTON POWELL, THE 
LEONARD POWELL LIVING TRUST, and 
DOES 1 to 20 inclusive, 

 
Respondents. 

  Case Number: RG15762567 

 
RECEIVER’S MOTION FOR 
AUTHORITY TO LIST RECEIVERSHIP 
PROPERTY FOR SALE AND FOR AN 
INCREASE IN THE RECEIVERSHIP 
CERTIFICATE 

Date: March 4, 2019 
Time:  9:00 a.m. 
Location: 24405 Amador St, Hayward, CA 
94544 
Dept: 511 
Judge:  Hon. Jeffrey Brand 
Exempt from Filing Fees [Gov. Code § 6103] 
 

 

 

PLEASE TAKE NOTICE that on March 4, 2019 at 9:00 a.m. in Department 511 of the 

Alameda County Superior Court at 24405 Amador St, Hayward, CA 94544, or as soon thereafter 

as the Court may be able to hear the matter, Gerard F. Keena, II the court-appointed Receiver in 

the above-entitled matter will be appearing to request an order to list 1911 Harmon Street, 

Berkeley, Califorina (the “Property”) for sale. On January 25, 2019, it was communicated to the 

Respondent that the Receiver intends to move for an order allowing the Property to be listed for 

sale so as to satisfy the outstanding Receivership Certificate, to cut off the accrual of interest on 

that certificate, and to prevent bank foreclosure on the Property.   

Throughout this Receivership, the Receiver has repeatedly informed the Respondent that 
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it was necessary for him to obtain the requisite financing to pay off the Receiver’s Certificate and 

apply for the subordination of the City of Berkeley’s loans against the Property.  Nevertheless, 

the requisite financing still has not been obtained thereby forcing the Receiver to bring this 

motion in advance of, and in the hopes of forestalling foreclosure proceedings against the 

Property.  Additionally, a sale will put an end to the interest charges on the Receivership 

Certificate and will, therefore, be in the best interest of the Receivership estate.  With respect to 

the Respondent’s ongoing attempts to refinance the Property, should those efforts be successful, 

then the sale of the Property will be cancelled. 

 This Motion will be based on the Points and Authorities below, the Declarations attached 

to this Motion, the Receiver’s previous reports and accountings filed in the matter, the papers or 

records filed in this proceeding, and such other oral and documentary evidence and argument as 

may be presented to the Court at the time of the hearing. 

 
 
 
DATED: February 6, 2019 
 

 

The Law Offices of Nathaniel L. Marston 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I.    INTRODUCTION AND SUMMARY 

On April 13, 2017, in the Superior Court of California, County of Alameda, The 

Honorable Kimberly E. Colwell appointed Gerard F. Keena, II, Receiver over the property 

known as 1911 Harmon Street, Berkeley, CA (“Property”). The City’s petition asserted, and this 

Court found, that the Property was maintained in such a condition as to violate the Health & 

Safety Code and Berkeley Municipal Code, thus creating a nuisance which substantially 

endangered the health and safety of the public pursuant to California Health & Safety Code 

Section 17980.6 

The Court ordered that the Receiver conduct an initial investigation and prepare a budget 

proposal and operating plan for the rehabilitation of the Property in which Leonard F. Powell 

was residing.  As described by the Order, the Receiver was instructed to correct all violations 

existing within the Property and ensure violations did not reoccur. One of the Receiver’s major 

considerations throughout the course of the Receivership was the goal that Mr. Powell and his 

family would resume their residency in the house at 1911 Harmon Street after the work was 

completed. 

On June 17, 2017, the Receiver presented his “preliminary” plan to the Court and a 

request to borrow $175,000 in order to begin work. The plan consisted of two phases. Phase 1 

included removing all of the personal property from the home, as well as relocating anyone 

occupying the Property, including Mr. Powell and his eight family members. Phase 2 included 

developing a scope of work for the remediation of the known code violations, arranging 

permanent financing, completing the scope of work, and allowing Mr. Powell to return to his 

house. Judge Colwell approved this preliminary plan and work on the Property began. The 

Receiver agreed to waive his fees to prepare the preliminary plan as a cost-saving measure and 

did, in fact, waive fees in the amount of $17,425.00. 

On November 7, 2017, the Receiver reported to this Court that Phase 1 had been 

completed but at a much greater cost than anticipated, primarily due to the fact that Mr. Powell 

and his eight family members had to be relocated to an Extended Stay Hotel, as well as a local 
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YMCA, for nearly three months after the agreed upon move-out date.   

The Receiver also reported that after the basement was emptied and inspected, the 

architect determined that the foundation was inadequate to support the three-story building. As a 

consequence, the Receiver contracted with a local structural engineer, Mr. Gene St. Onge of St. 

Onge & Associates, to address the foundation issues. The house leaned to the side and the floors 

sloped more than six inches from one side of the room to the other. A plan was developed to 

address these issues, however, due to the extensive nature of the required foundation repairs, this 

additional work dramatically increased the original rehabilitation estimate.    

Due to the extent of the repairs, the Receiver was required to test the house for lead and 

asbestos to ensure the safety of workers and contractors, and the subsequent residents of the 

home.  Regrettably, these tests revealed positive results for lead and asbestos, both of which 

required expensive remediation work. As a consequence, this unanticipated additional work, 

again, dramatically increased the original rehabilitation estimate. 

Additionally, for Mr. Powell to qualify for federally-subsidized mortgage financing, the 

entire house had to meet Federal Home Association guidelines for habitability. To meet these 

mandatory requirements, the Receiver had to fix additional items that were not on the original 

list of code violations as well as to bring the house up to current building code standards for a 

duplex.   

To address these construction cost issues the Receiver consulted with numerous 

professionals to find alternatives to reduce the scope of work. For example, the Receiver 

contacted many different contractors as well as the City of Berkeley’s Building Department to 

solicit their ideas on how to reduce the scope of work and subsequent cost increases. 

Additionally, the Receiver hired a local architect and a structural engineer to advise him on 

optimal methods of value engineering the construction work. 

Despite these efforts the costs of construction remained dramatically higher than 

originally anticipated. Aware of this financial burden, the Receiver was hesitant to recommend 

an as-is sale of the Property since that option would undermine Mr. Powell’s ability to move 

back into his home. Additionally, an as-is sale did not accomplish the goal for which the 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 -5-  
MOTION TO LIST RECEIVERSHIP PROPERTY FOR SALE 

 

Receiver was appointed, that is, to correct all of the violations existing upon the Property and to 

ensure future violations did not occur. 

The Receiver’s November 7, 2017 report notified the Court and Mr. Powell of the 

substantial increase  in costs associated with performing the additional work. The Court 

approved the Receiver’s plan to proceed and Habitat for Humanity was hired to do the work.  

A construction loan was obtained from CalWest Bank in the amount of $435,000.00 

initially with a subsequent increase to $515,000.00 with a fixed rate of 8%, maturing on March 

15, 2019 (hereinafter “Construction Loan”).  This loan was obtained instead of traditional 

receivership financing in order to save a significant amount of interest over the course of the 

Receivership.  

On June 28, 2018,  the Receiver reported that construction would be completed in the 

Fall of 2018 and permanent financing would need to be procured by Mr Powell in order for Mr 

Powell and his family to move back into their house. At that time, Mr. Powell was informed that 

he would need to seek permanent financing in the amount of $600,000, as $100,000 would be 

provided by the City of Berkeley. Various financing options were outlined to the Court regarding 

how much debt Mr. Powell could afford. The most likely scenario was for Mr. Powell to apply 

for a Veteran loan and rent the upstairs unit at market rate.     

On September 12, 2018, Mr. Powell applied for a loan from Realtech Financial Services, 

but was only willing to apply for a maximum loan of $325,000. This amount was only half the 

amount that he needed to apply for to maintain ownership of his home. The loan did not reflect 

any potential income associated with renting the upstairs unit.   

On September 18, 2018, the Receiver reported to this Court that Mr. Powell was 

unwilling to procure financing necessary to pay off the construction-related costs and wanted to 

sue the City of Berkeley. The Receiver once again explained that the longer Mr. Powell took to 

refinance his home the less likely Mr. Powell would be able to afford his home.  The Receiver 

reiterated that he was willing to waive the majority of his personal Receiver fees so long as Mr. 

Powell was able to procure the necessary financing to move back into his house.  Judge Colwell 

decided to continue the hearing at that time so that Mr. Powell could obtain new counsel in order 
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to sue the City of Berkeley for the loan shortfall and the appointment of the Receiver. 

On October 15, 2018, the Property passed final inspection from the City of Berkeley 

Building and Planning Department and the certificate of occupancy was granted on October 15, 

2018. (Please see Exhibit 1, attached to the Declaration of Gerard F. Keena, II, Receiver).  The 

Receiver has consulted with local real estate experts who identified current comparable property 

sales and subsequently estimated the value of 1911 Harmon Street to range from $1,200,000 to 

$1,400,000. 

Over the course of the Receivership, the Receiver has advanced his personal funds for the 

benefit of the Receivership Estate and has advanced his agents’ time spent for the benefit of the 

Receivership.  These costs and fees include, but are not limited to, costs for moving, storage, 

relocation, property management, insurance, and the hourly rate of Receiver’s agents.  In total, 

the Receiver advanced $117,208.28 by the end of December 2018.  The Receiver anticipates that 

by the time of the hearing of this Motion, that amount will increase to at least $135,000.00.  

Furthermore, even should this motion be granted or should Mr. Powell obtain financing 

sufficient to cover all of the outstanding expenses and liens against the Property, the Receiver is 

still required to prepare a final accounting for the Court and the Respondent.  It is anticipated that 

this will bring the Receiver’s costs to no less than $150,000.00 through the end of this 

Receivership.  

 The remaining issues regarding the Property are: (1) how to arrange for the repayment of 

the Receivership Certificate, (2) how to obtain discharge of the Receiver from this Property, 1 

and (3) how the Receiver is to be reimbursed for the monies he has advanced on behalf of the 

Receivership.  This Motion requests the Court’s authority to list the Property for sale.  If the 

listing is authorized, the Property can be marketed and, once a proper purchase offer has been 

obtained, the offer can be presented for confirmation – subject to overbid pursuant to California 

Code of Civil Procedure §701.540 -- under Code of Civil Procedure §568.5, and Proposed 

Orders reflecting those confirmations can be filed. Thus, this Motion requests authority to list the 

                                                 
1 The discharge and final accounting can be accomplished two ways – through a noticed motion or by stipulation. 
Usually a stipulation treats the prior monthly accountings in sum as the final accounting, but that is part of the 
agreement of the parties. A stipulation would be faster and more cost effective but is not expected here. 
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Property for sale with a broker chosen by the Receiver who is unaffiliated with the parties to this 

action or with the Receiver. 

II. THIS COURT HAS AUTHORITY TO AUTHORIZE ITS RECEIVER TO SELL 

THE PROPERTY 

 The receiver is an officer of the court, subject to its continuing control and instructions.  

Free Gold Mining Co. v. Spiers (1901) 136 Cal. 130, 132.  In determining the extent of a trial 

court’s power in directing its receiver, courts can look to 1) the statute underlying the 

appointment, 2) the appointment order, and 3) case law.  City of Santa Monica v. Gonzalez, 

(2008) 43 Cal.4th 905, 930.2   Receiver was appointed under Health and Safety Code §17980.7(c), 

“to correct all of the violations now existing upon the Property and to see to it that the violations 

do not reoccur.”  The Supreme Court noted, “court rulings on receivership matters are afforded 

considerable deference on review.”  City of Santa Monica v. Gonzalez (2008) 43 Cal. 4th 905, 

931.  This considerable deference is afforded, because “[w]here there is no evidence of fraud, 

unfairness, or oppression, the court has wide discretion in approving the receiver’s proposed 

actions.”  Id. At 931. 

 A receiver’s discretion in requesting a sale, and the Court’s approval and confirmation 

“rests upon appointing court’s sound discretion exercised in view of all the surrounding facts and 

circumstances and in the interest of fairness, justice and the rights of the respective parties.” Cal-

American Income Property Fund VII v. Brown Development Corp. (1982) 138 Cal. App. 3d 268, 

274 (citing People v. Riverside University (1973) 35 Cal. App. 3d 572, 582).  In this way, an 

appointed receiver has discretion in actions that are taken and the appointing Court has discretion 

in authorizing and ordering the tasks to be completed – all to address the reasoning for the 

appointment of a receiver in the first place. 

 A.  Authority to Sell Property 

 A Receiver is authorized to sell any property under his control with court approval.  

People v. Riverside University (1973) 35 Cal. App. 3d 572, 582-83.  “[T]he court has full power 

                                                 
2 See also Miller & Star, 11 Cal. Real Est. § 33:9 (3d ed.): “The functions and powers of a receiver are controlled by 
statute, by the order appointing the receiver, and by orders subsequently made by the court.” 
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to order the receiver to dispose of property in such a manner as the court may deem to be for the 

best interest of the parties concerned and the advice of the receiver and his opinion in regard to 

the value of the property, them manner, time and place of its disposition are entitled to great 

respect and weight.”  Id. at 583 citing Hannon v. Mechanics building & Loan Association, 177 

S.C. 153 (1935).  The sale of receivership property is a tool of the appointing court, to be utilized 

when necessary to accomplish receivership goals.   People v. Stark (2005) 131 Cal.App.4th 184, 

205.  Selling receivership Property can be part of the receiver’s directive, as conditioning the sale 

of receivership property is often a necessary part of overseeing the receivership generally.  

Lesser & Son v. Seymour (1950) 35 Cal.2d 494,499. 

In overseeing the Receiver, this Court has wide discretion, and specifically holds “the 

power to order the sale of property free and clear of mortgage liens and encumbrances.” City of 

Riverside v. Horspool (2014) 223 Cal.App.4th 670, 684 (Citations omitted).  The Horspool Court 

dealt specifically with a health and safety receivership, wherein the court authorized a health and 

safety receiver to sell the residential real property under the receiver’s control. 

Here, Respondent’s Property is encumbered by the existing Receiver’s Certificate as well 

as the City of Berkeley’s $100,000.00 lien.  Upon subsequent Court approval, the Receiver 

intends to distribute the sale proceeds which will be used for payment of receivership fees/costs, 

the City of Berkeley’s loan and the CalWest Construction Loan.  The balance of sale proceeds 

will be issued to Respondent. 

B.  Sale of the Property Is in the Interest of the Receivership Estate 

Currently, the Property is indebted in the amount of $735,000 by way of the Receivership 

Certificate, City of Berkeley loan, plus the accrued interest, Receiver’s advance expense (as set 

forth above) and creditor claims.  The Receiver anticipates this amount to increase to at least 

$750,000.00 through the sales process and final accounting.  The CalWest Construction Loan is 

due and payable on March 15, 2019.  Should it not be paid by then, CalWest will be entitled to 

foreclose on the Property.  In the interim, the Receivership Certificates are each accruing interest 

in the amount of approximately $3,449.00 per month or, more specifically, $108.88 per day.  The 

Recevier, by way of this motion, is attempting to minimize the additional expense of the 
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accruing interest and avoid the possibility of foreclosure expenses. 

Despite the Receiver’s repeated attempts to convince Respondent to obtain financing to 

pay off the outstanding indebtedness on the Property over the course of the past eight months, 

Respondent still has not obtained the requisite financing needed to pay off the indebtedness on 

the Property.  Therefore, at least at this juncture, the Receiver has no reason to believe that the 

Respondent has the ability to pay off the indebtedness on the Property.  

III. REQUEST FOR AN INCREASE IN THE RECEIVERSHIP CERTIFICATE 

 The Receivership is requesting Court approval (by way of the attached [Proposed] Order) 

for an increase of $150,000.00 in the Receivership Certificate so that the expenses and agent fees 

that the Receiver has expended on behalf of the Receivership is secured.  This will increase the 

Receivership Certificate to $665,000.00. 

IV. CONCLUSION 

The Receiver respectfully requests this Court authorize him to list the Property with the 

end goal of selling the Property in conformity with Code of Civil Procedure §701.540 so as to 

reduce the total interest that will be incurred by the estate.  
 
 
DATED: February 6, 2019 
 

 

The Law Offices of Nathaniel L. Marston 
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DECLARATION OF GERARD F. KEENA, II, RECEIVER 

I, Gerard F Keena II, declare as follows: 

1. The following is true and correct to the best of my knowledge. If called upon to 

do so, I could and would testify competently thereto in a court of law. 

2. This Court appointed me, Gerard F. Keena, II as Receiver under Health and 

Safety Code §17980.7(c) for 1911 Harmon Street, Berkeley, California (the “Property”) by way 

of the April 13, 2017 Order Granting City of Berkeley’s Petition for Appointment of a Receiver 

(“Appointment Order”). 

3. I retained Habtitat for Humanity to abate the code violations at the Property and 

bring it into to compliance.  

4. On October 15, 2018, the Property passed final inspection from the City of 

Berkeley Building and Planning Department and the certificate of occupancy was granted on 

October 15, 2018 indicating that the Property is now up to code and the violations have been 

remedied.  Attached hereto as Exhibit 1 is a true and correct copy of the City of Berkeley’s Final 

Inspection Report/Certificate of Occupancy/Completion. 

5. The Property is now in compliance and code violations have been remediated. 

6.  The City of Berkeley shares my desire to see Mr. Powell return to his home.  In a 

letter dated February 4, 2019, I outlined several ways that the City might help facilitate this 

outcome. See Exhibit 2, attached. 

7. I now seek the Court’s approval to list the Property for sale.  Upon obtaining a 

buyer for the Property, I will seek approval of this Court for the sale, subject to overbid, by way 

of noticed motion. 

8. Additionally, over the course of the Receivership, I advanced my personal funds 

for the benefit of the Receivership Estate and, while I have conditionally waived my personal 

fees, in the event that Mr. Powell is able to refinance the Property, I have advanced fees for my 

staff’s time on the Property.  These costs and fees include, but are not limited to, costs for 

moving, storage, relocation, property management, insurance, and the hourly rate of Receiver’s 

agents.  In total, as of the end of December 2018, I have advanced $117,208.28.  I anticipate that 
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the time spent through the Receiver’s Final Accounting will bring costs and fees to no less than 

$150,000.00 through the end of this Receivership. Please see Exhibit 3, Source and Use of 

Funds through December 31, 2018, attached. 

9. Therefore, I am requesting that the Court increase the amount of the Receivership 

Certificate to $665,000.00 so that my personal expenditures for the benefit of the Receivership 

estate are secured. 

 

I declare under penalty of perjury under the laws of the State of California that the 

foregoing is true and correct.    

 Executed this February 6, 2019, in Berkeley, California.  

 

 

____________________________ 
Gerard F. Keena, II 
Receiver for 1911 Harmon Street, Berkeley, 
California 

 
 



EXHIBIT 1 











EXHIBIT 2 



2001 Milvia Street • Berkeley, CA 94704 
Office: 510.995.0158 | Mobile: 510.306.6130; gkeena@bayarearg.com 

 

 
 

Bay Area Receivership Group 
 
 

February 4, 2019 
 
Jesse Arreguin 
2180 Milvia Street 
5th Floor 
Berkeley, CA 94704 
 
 
 Re: The City of Berkeley v. The Leonard Felton Powell Living Trust 
 1911 Harmon Street, Berkeley, California  
 
 Alameda Superior Court Case No.:  RG1576267 
 
 
Dear Mayor Arreguin, 
 
 

Please allow me to introduce myself.  I am the Court appointed Receiver in the matter of 
The City of Berkeley v. The Leonard Felton Powell Living Trust.  I was appointed as the 
Receiver in this matter by Judge Colwell on April 13, 2017 and have spent the past almost two 
years working on this matter in an attempt to resolve the City’s issues with Mr. Powell’s home 
while at the same time trying to do so in such a manner that Mr. Powell would be able to return 
to his home at the end of the Receivership. 

 
At the Case Management Conference on January 29th, I was provided a copy of your 

January 24, 2019 letter in support of Mr. Powell’s return to his home.  First and foremost, let me 
express that I share your desire that Mr. Powell be able to return to his home and I have worked 
to that end throughout this case.  That being said, I wanted to give you some background on this 
case so that you had a full understanding of what has transpired and the potential paths that are 
available to Mr. Powell for him to return to his home which include some avenues where the 
City may be able to help that come to pass. 

 
Before I explain how the City may be able to help facilitate Mr. Powell’s return to his 

home, let me explain how the cost of this project increased from the original estimate.  First and 
foremost it is important to know that the original estimate for the repairs to the property was 
prepared before the receivership was put in place, before Mr. Powell was moved out of the 
property, without an inspection of the interior of the home and was solely directed at the health 
and safety code violations.  Upon inspecting the property after Mr. Powell was moved out of the 
property, it was determined that there were significant structural and foundation issues.  Next, 

mailto:gkeena@bayarearg.com
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there was the cost of relocating Mr. Powell and his eight family members and then paying for 
their housing while they were displaced.  Due to the age of the building and the extent of the 
repairs, lead and asbestos testing were also necessary.  Unfortunately, both of those tests came 
back positive and remediation was required.   
 

Finally, in order for Mr. Powell to qualify for federally subsidized financing, the entire 
property needed to meet the Federal Home Association guidelines for habitability.  This 
required the repair of items that were not on the original list of code violations.  However, since 
Mr. Powell could not qualify for non-government financing, they were required if he was going 
to have any chance of returning to his home.  The Court was notified of these increases in the 
cost of the project, they were approved, and Habitat for Humanity was hired to conduct the 
repairs. (Among other reasons, Habit was hired because their overhead was lower than other 
contractors and they used volunteers for some of the repairs to minimize the construction costs). 

 
Over the course of several months, the construction was completed at a total 

construction cost of approximately $515,000 and the property was certified for 
occupancy.  Additional expenses included, among other things, the financing charges, relocation 
charges, storage of Mr. Powell’s belongings, insurance, legal fees and my staff’s time.  I should 
note that many months ago, in an effort to facilitate Mr. Powell’s return to his home, I agreed to 
waive my personal hourly fees should Mr. Powell be able to obtain financing to pay off the 
construction loan and other costs of the receivership.  To date, that is more than $100,000 of my 
time. 
 

At present, Mr. Powell’s loan broker believes that Mr. Powell will qualify for a 
Veteran’s Administration loan in the amount of $571,000.  As of the next hearing date for this 
case on February 22, 2019, I anticipate that Mr. Powell will need approximately $635,000.00 in 
total funding to pay off the outstanding liens against the property (this does not include the City 
of Berkeley’s $100,000 loan to Mr. Powell under the City of Berkeley’s Senior and/or Disabled 
Rehabilitation program).  This brings me to where the City may be of some assistance in this 
case. 
 

The following line items in the cost of this project were City expenses and/or expenses 
which the City previously paid but stopped paying after a year: Building permits ($19,388.01), 
relocation expenses ($14,881.11), and storage ($7,518.06 to date with $237.94 accruing 
monthly).  If the City is willing or able to assist with any of these expenses, it would put Mr. 
Powell that much closer to being able to pay off the outstanding liens so that he could return to 
his home. 
 

I understand and share in your desire that Mr. Powell not be displaced from Berkeley 
after having lived here for 44 years.  However, you should also be aware that, if Mr. Powell is 
unable to obtain the needed financing and the property does go to sale, it is estimated that the 
rehabilitation has increased the value of the property from approximately $600,000 to 
approximately $1,200,000 – $1,400,000.  The balance of the proceeds from a sale of the 
property would be paid to Mr. Powell after the liens against the property are paid and released.  
Additionally, Mr. Powell owns two homes in Oakland – one he deeded to his sons during the 
pendency of this case and another which he is currently occupying.  Even should Mr. Powell be 
unable to obtain the necessary financing, the proceeds from the sale of the property and his 
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Oakland properties should provide Mr. Powell with ample housing security. 
 

Should you have any further questions regarding this matter, I would be happy to make 
myself available to you. 
 

Very truly yours, 
 

 
Gerard F. Keena 
Court-Appointed Receiver 

 
 
 
CC:  Rashi Kesarwani, Councilmember District 1 
 Cheryl Davila, Councilmember District 2 

Ben Bartlett, Councilmember District 3 
Kate Harrison, Councilmember District 4 
Sophie Hahn, Councilmember District 5 
Susan Wengraf, Councilmember District 6 
Rigel Robinson, Councilmember District 7 
Lori Droste, Councilmember, District 8 
 



EXHIBIT 3 



Balance Non-Posted Total Not to Exceed Projected Required
Jan 9, 2019 Transactions To Date Amount Total Funding

Cash - Beginning of Receivership -  -  -  -  -  

Sources of Cash
Accounts Payable 45,194.28  8,764.00  53,958.28  - 53,958.28 53,958.28  
Accrued Receiver Fees 104,400.00  - 104,400.00 - 104,400.00 -  
CalWest Loan 385,356.18  107,848.13  493,204.31 - 493,204.31 493,204.31  
City of Berkeley Loan 95,625.91  4,374.09  100,000.00 - 100,000.00 -  
City of Berkeley Grant 3,000.00  - 3,000.00 - 3,000.00 -  
Receiver Advanced Funds 62,250.00  1,000.00  63,250.00 - 63,250.00 63,250.00  

Total Sources of Cash 695,826.37  121,986.22  817,812.59  - 817,812.59 610,412.59  

Uses of Cash
Clean-up, Storage & Relocation Expenses

Moving 2,902.43  - 2,902.43 - 2,902.43 
Storage 7,518.06  - 7,518.06 - 7,518.06 
Relocation 14,881.11  - 14,881.11 - 14,881.11 
Property Management 4,867.50  687.80  5,555.30  - 5,555.30 
Volunteer Meals 348.24  - 348.24 - 348.24 

30,517.34  687.80  31,205.14  - 31,205.14 
Architecture & Engineering

Architecture 5,565.00  - 5,565.00 - 5,565.00 
Structural Engineer 6,040.00  - 6,040.00 - 6,040.00 

11,605.00  - 11,605.00 - 11,605.00 
Testing

Termite Report 270.00  - 270.00 - 270.00 

Insurance
Insurance 5,267.39  - 5,267.39 - 5,267.39 

Appraisal
Appraisal Fees 2,000.00  - 2,000.00 - 2,000.00 
Appraisal Review Fee 200.00  - 200.00 - 200.00 

2,200.00  - 2,200.00 - 2,200.00 
Construction

Building Permits 19,388.01  - 19,388.01 - 19,388.01 
Construction 395,855.14  119,130.55  514,985.69 - 514,985.69 
Construction Management 5,905.00  - 5,905.00 - 5,905.00 

421,148.15  119,130.55  540,278.70  - 540,278.70 
Bank Charges & Fees

Bank Charges 65.95  - 65.95 - 65.95 
Interest Expense

Interest - Receiver Certificate 1,652.08  - 1,652.08 - 1,652.08 
Interest - CalWest Loan 10,646.40  5,240.27  15,886.67 - 15,886.67 

12,298.48  5,240.27  17,538.75  - 17,538.75 

Loan Closing Costs
Budget Analysis Fee 575.00  - 575.00 - 575.00 
Documentation Fee 1,250.00  - 1,250.00 - 1,250.00 
Flood Certificate 18.50  - 18.50 - 18.50 
Loan Fees 13,560.37  608.56  14,168.93 - 14,168.93 
Wire Fees 25.00  - 25.00 - 25.00 

1911 Harmon Street
Cash Flow Statement

April 16, 2017 Through December 31, 2018 (with interest  paid through January 15, 2019)

Source and Use of Funds Page 1 of 2
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Balance Non-Posted Total Not to Exceed Projected Required
Jan 9, 2019 Transactions To Date Amount Total Funding

1911 Harmon Street
Cash Flow Statement

April 16, 2017 Through December 31, 2018 (with interest  paid through January 15, 2019)

15,428.87    608.56          16,037.43    -                     16,037.43    
27,793.30    5,848.83       33,642.13    -                     33,642.13    

Legal & Accounting
Legal Fees 16,621.25    8,764.00       25,385.25    -                     25,385.25    
Professional Fees 6,885.00      -                6,885.00      -                     6,885.00      
Title Management 4,151.25      -                4,151.25      -                     4,151.25      

27,657.50    8,764.00       36,421.50    -                     36,421.50    
 

Office Supplies & Software
Accounting Software 1,381.99      -                1,381.99      -                     1,381.99      
Postage 47.29           -                47.29           -                     47.29           
Shipping 295.95         -                295.95         -                     295.95         
Other 47.56           -                47.56           -                     47.56           

1,772.79      -                1,772.79      -                     1,772.79      
Accounting Services 4,267.11      -                4,267.11      -                     4,267.11      
Project Management 26,252.00    -                26,252.00    -                     26,252.00    
Receiver Coordinator 5,187.50      -                5,187.50      -                     5,187.50      

37,479.40    -                37,479.40    -                     37,479.40    
Miscellaneous

Filing/Recording Fees 1,183.50      -                1,183.50      -                     1,183.50      
Mileage & Travel 771.80         -                771.80         -                     771.80         
Repairs & Maintenance 190.16         -                190.16         -                     190.16         
Security 255.35         -                255.35         -                     255.35         
Utilities 636.85         -                636.85         -                     636.85         

3,037.66      -                3,037.66      -                     3,037.66      
Receiver Fees

Receiver Fees 133,275.00  -                133,275.00  -                     133,275.00  
Receiver Discount (17,425.00)   -                (17,425.00)   -                     (17,425.00)   

115,850.00  -                115,850.00  -                     115,850.00  
Total Uses Cash 682,825.74  134,431.18   817,256.92  -                     817,256.92  

Cash - End of Receivership 13,000.63    (12,444.96)    555.67         -                     555.67         

Source and Use of Funds Page 2 of 2
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NATHANIEL L. MARSTON 
The Law Offices of Nathaniel L. Marston 
Post Office Box 1688 
Simi Valley, California 93065 
Telephone: (310) 557-9005 
Facsimile: (310) 557-9006 
 
 
Attorney for, 
Gerard F. Keena, II, Receiver 
 
 

SUPERIOR COURT OF CALIFORNIA 
COUNTY OF ALAMEDA 

 
 
 

THE PEOPLE OF THE STATE OF 
CALIFORNIA, BY AND THROUGH ZACH 
COWAN, AS CITY ATTORNEY FOR THE 
CITY OF BERKELEY   

 
  Petitioner, 

             vs. 

 
LEONARD FELTON POWELL, THE 
LEONARD POWELL LIVING TRUST, and 
DOES 1 to 20 inclusive, 
 
                       Respondents. 
 

Case Number:  RG15762567 

Assigned for all purposes to Judge Jeffrey 
Brand – Department 511 

[PROPOSED] ORDER AUTHORIZING 
THE SALE OF 1911 HARMON STREET, 
BERKELEY, CALIFORNIA AND 
INCREASING RECEIVERSHIP 
CERTIFICATE 

 

 

Receiver Gerard F. Keena, II’s Motion for an Order Authorizing the Sale of 1911 Harmon Street, 

Berkeley, California (the “Property”) came on regularly for hearing on March 4, 2019 before the 

Honorable Jeffrey Brand in Department 511 of the above-entitled Court.  Appearances were as noted on 

the record with Nathaniel L. Marston appearing for Gerard F. Keena, II, receiver, Audrey Shields 

appearing for the Respondent and Christopher Jensen appearing for the City of Berkeley.  The Court 

considered all papers in support and opposition to the motion and has heard the arguments of Counsel 

and Respondent at the hearing, and good cause appearing therefore entered its order on March 4, 2019 
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granting the Receiver’s Motion.   

IT IS HEREBY ORDERED,  

1. Gerard F. Keena, II (“Receiver”) is authorized to sell the real property commonly known as 

1911 Harmon Street, Berkeley, California (the “Property”) in which title is currently held by 

The Leonard Powell Living Trust.  The Receiver is authorized to convey title to this Property 

held by The Leonard Powell Living Trust. 

2. The sale may be made free and clear of all liens and encumbrances.  

3. Receiver is authorized, upon satisfaction of the terms and conditions of the sale of the 

Property, to execute and deliver a quitclaim or grant deed conveying title to the Property free 

and clear of all liens and encumbrances to the buyer, and to execute any and all other 

documents that may be necessary to conclude this sale. 

4. Any licensed title insurer and the buyer may rely on this Court Order as authorizing the 

Receiver to transfer legal title to the Property free and clear of all lines and encumbrances. 

5. The Receiver, Gerard F. Keena II, is empowered to increase the Receiver’s Certificate 

(“Certificate”) secured by the Property in his official capacity as Receiver with first lien 

(super priority) status by an amount not to exceed $150,000.00 for a total Certificate of 

($665,000.00). 

6. The funds authorized by the Certificate are to be used to preserve and maintain the Property, 

to pay existing and future security costs, and for the ongoing costs of the Receivership. 

7. The Receiver is authorized to sign any receivership certificate and accompanying deed of 
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trust with power of sale that he deems complies with the terms of this Order. The Certificate 

shall be executed in favor of any lender that is willing to finance such a receiver’s certificate 

on such terms that are commercially reasonable and acceptable to the Receiver and as are 

subsequently reported to the Court. 

8. The sums due under the Certificate shall be due and payable at such time as the Receiver and 

the lender shall agree and subsequently report to the Court, but in no case later than the date 

on which the Court approves the Receiver’s final accounting. 

9. The Certificate and Deed of Trust shall be a lien having priority over any and all existing 

liens or encumbrances other than any lien recorded by a governmental entity for taxes on the 

Property. 

         

Dated:        ______________________ 
        Judge of the Superior Court 
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PROOF OF SERVICE 

F.R.C.P. 5 I C.C.P. 1013a (3)/ Rules of Court, Rule 2060 

I am a resident of, or employed in the County of Alameda, State of California. I am over the age of 18 
years old and not a party to the within action. My business address is 2001 Milvia Street, Berkeley, CA 94704. 

On February 6, 2019, I served the following listed document(s), by method indicated below, on the parties 
in this action: RECEIVER'S MOTION FOR AUTHORITY TO LIST RECEIVERSHIP PROPERTY FOR 
SALE AND AN INCREASE IN THE RECEIVER CERTIFICATE; [PROPOSED] ORDER

***SEE ATTACHED SERVICE LIST*** 

BY U.S. MAIL 
By placing ·· the original / X a true copy thereof enclosed in a sealed 
envelope(s), with postage prepaid, addressed as per the attached 
service list, for collection and mailings at Berkeley, California 
following ordinary business practices. I am readily familiar with the 
firm's practice for collection and processing of the document for 
mailing. Under that practice, the document is deposited with the 
United States Postal Service on the same day in the ordinary course 
of business. 1 am aware that upon motion of any party served, 
service is presumed invalid if the postal cancellation date or postage 
meter date on the envelope is more than one day after date of deposit 
for mailing contained in this affidavit. 

BY OVERNIGHT DELIVERY 
By delivering the document(s) listed above in a sealed envelope(s) or 
package(s) designated by the express service carrier, with delivery 
fees paid or provided for, addressed as per the attached service list, to 
a facility regularly maintained by the express service carrier or to an 
authorized courier or driver authorized by the express service carrier 
to received documents. 

BY PERSONAL SERVICE 
··By personally delivering the document(s) listed above to

the offices at the addressee(s) as shown on the attached service list. 
"By placing the document(s) listed above in a sealed 

envelope(s) and instructing a registered process server to personally 
deliver the envelope(s) to the offices at the address(es) set forth on 
the attached service list. The signed proof of service by the 

registered process server is attached. 

BY ELECTONIC SERVICE 

(via electronic filing service provider) 
By electronically transmitting the document(s) listed above to 
LexisNexis File and Serve, an electronic filing service provider, at 
www.fileandserve.lexisnexis.com pursuant to the Court's __ _ 
________ Order mandating electronic service. See

Cal.R.Ct.R. 2053, 2055, 2060. The transmission was reported as 
complete and without error. 

BY ELECTRONIC SERVICE 

(to individual person) 
By electronically transmitting the document(s) listed above to the 
email address(es) of the person(s) set forth on the attached service 
list. The transmission was reported as complete and without error. 
See Rules of Court, rule 2060. 

BY FACSIMILE 
By transmitting the document(s) listed above from Gerard F. 
Keena, II facsimile (510) 244-4447 to the facsimile machine 
telephone number(s) set forth on the attached service list. Service 
by facsimile transmission was made pursuant to agreement of the 
parties, confirmed in writing. 

X STATE I declare under penalty of perjury under the laws of the State of California that the above 
is true and correct. 

FEDERAL I declare under penalty of perjury under the laws of the United States that I am employed 

in the office of a member of the bar of this court at whose direction the service is made. 

Gerard F. Keena, II, Receiver 
Type or Print Name Signature 

PROOF OF SERVICE 





2001 Milvia Street • Berkeley, CA  94704 
Office: 510.995.0158 | Mobile: 510.306.6130; gkeena@bayarearg.com 

 
 

 
 

Bay Area Receivership Group 

 
 

February 6, 2019 
 

 

VIA FACSIMILE (510) 267-5739 
 

Alameda Superior Court 
Limited Civil Filing Window  
1225 Fallon Street 
Oakland, CA 94612 
 
Re: The City of Berkeley v. Leonard F. Powell 
Case No. RG15762567 
RECEIVER’S MOTION FOR AUTHORITY TO LIST RECEIVERSHIP PROPERTY 
FOR SALE AND AN INCREASE IN THE RECEIVERSHIP CERTIFICATE; 
[PROPOSED] ORDER 

 
 To Whom It May Concern: 
 
 Please file the attached document and fax the conformed copy to (510) 244-4447. 
 If there any questions or concerns, please do not hesitate to contact the undersigned. 
 
 
 
     Very truly yours, 
 

      
     GERARD F. KEENA 

 
 

mailto:gkeena@bayarearg.com
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