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PUBLIC HEARING 
December 1, 2015 

(Continued from November 17, 2015) 

To: Honorable Mayor and Members of the City Council 

From: Dee Williams-Ridley, Interim City Manager 

Submitted by:  Eric Angstadt, Director, Planning & Development 

Subject: ZAB Appeal: 2631 Durant Avenue 

RECOMMENDATION 
Conduct a public hearing and upon conclusion, adopt a Resolution: 

1. Determining that appeal issues 2, 5, 7 through 9, 12, and 14 are without merit and 
rejecting the appeal as to those issues; and 

 
2. As to appeal issues 1, 3, 4, 6, 10, 11 and 13, remanding the decision of the Zoning 

Adjustments Board (ZAB) approving Use Permit No. 2013-10000016 back to the ZAB 
to hold a public hearing in order to consider (1) whether the Notice of Decision (NOD) 
describes the project the ZAB approved, or alternatively whether the applicant has 
withdrawn or modified his prior offer to provide a specific number of units at controlled 
rental rates; and (2) whether the applicant can make a fair return on investment by 
rehabilitating the existing 18-unit apartment building.  

FISCAL IMPACTS OF RECOMMENDATION 
None. 

CURRENT SITUATION AND ITS EFFECTS 
On June 25, 2015, the Zoning Adjustments Board held a public hearing and approved 
the application submitted by Clifford S. Orloff, a Managing Partner of OPCHA, LLC, by a 
6-1-1-1 vote (Yes: Christiani, Donaldson, Hauser, O’Keefe, Pinkston, and Pinto; No: 
Selawski; Abstain: Tregub; Absent: Williams). On July 8, 2015, staff issued the notice of 
the ZAB decision. Two appeals were filed with the City Clerk: the first was filed on July 
22, 2015 by the applicant, Clifford S. Orloff, a Managing Partner of OPCHA (known in 
the report as ‘Applicant’), and the second was filed on July 23, 2015, by Pamela 
Webster and Matthew Lewis, on behalf of the Associated Students of the University of 
California (ASUC). The Clerk set the matter for review by the Council on November 17, 
2015. On November 3, 2015, staff posted the public hearing notice at the site in three 
locations and mailed notices to property owners and occupants within 300 feet of the 
project site, and to interested neighborhood organizations. 
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BACKGROUND 
The project approved by the ZAB would allow the demolition of the existing 18-unit 
rent controlled residential building to allow the construction of a new 5-story, 56-unit 
residential building with 40 studios and 16 2-bedroom units, common facilities, bike 
storage, a rental/management office on the first floor and 2,240 sq. ft. of usable open 
space on a rooftop deck covered by a trellis. The project approved by the ZAB included 
four Below Market Rate (BMR) units to partially satisfy the City's Affordable Housing 
Mitigation Fee1 and also incorporated the applicant’s offer to include 20 units with a limit 
on future rent increases to no more than 65% of the consumer price index (CPI) in the 
region. 
 
ENVIRONMENTAL SUSTAINABILITY 
The project is in compliance with all state and local environmental requirements. 

RATIONALE FOR RECOMMENDATION 
The issues raised in the applicant’s appeal, and staff’s responses, are as follows. For 
the sake of brevity, the appeal issues are not re-stated in their entirety; refer to the 
attached appeal letter for full text. 

Issue 1: The Notice of Decision (NOD) “DESCRIBES A MATERIALLY 
DIFFERENT PROJECT THAN THE ONE APPROVED ZAB, THEREBY 
EXCEEDING THE PLANNING DEPARTMENT’S AUTHORITY UNDER 
CITY LAW.” [p. 3-4 of attached appeal letter].   

Response 1: Staff believes the NOD accurately reflects the project the applicant 
proposed, staff analyzed and the ZAB approved. 

 In November of 2013, the applicant revised the project description to 
state that he is “agreeing to have the first two floors, 21 units, be subject 
to Berkeley rent control to replace the 18 units currently under rent 
control.” This offer was again repeated in the revised applicant statement 
submitted in April 2014. In June 2014, the applicant revised the applicant 
statement to now state that “[f]ive of the proposed 56 units will be low 
income units. We are agreeing to have 18 units subject to rent control as 
existed in the current building.” 

 On May 21, 2015, the applicant again revised the applicant statement to 
now state that the project would include 18 rent controlled units, and one 
inclusionary affordable housing unit for a very low income tenant. The 

                                            
1 If the applicant were to voluntarily provide five below market units, the required fee under BMC Section 
22.20.065 would be $20,000. If the applicant were to provide only one below market unit, as originally 
proposed, the required fee would have been $900,000. As approved, with four below market rate units, 
the required affordable housing mitigation fee is $240,000. The applicant may still choose to add more 
BMR units in lieu of payment.  



ZAB Appeal: 2631 Durant Avenue PUBLIC HEARING 
 December 1, 2015 

Page 3 

next day, the applicant again revised the applicant statement to increase 
the number of replacement units from 18 to “20 Rent Controlled units”. 

 On May 28, 2015, Miller Starr Regalia, on the behalf of the applicant, 
reiterated the details of the project as “56 units, including 16 two-bedroom 
apartments and 40 studio apartments. The units will include one 
affordable unit and, although not required under California law, our client 
has voluntarily offered to subject 20 of the proposed units to the City's 
rent control laws.” In addition, Miller Starr Regalia stated that the project 
would make “significant costs contribution to the Housing Trust Fund to 
support the development of additional affordable housing in the City.” 

 In the presentation to the ZAB during the public hearing, the applicant 
restated the proposed project and offered that he is “prepared to make an 
agreement with the rent board to have them have full authority over those 
[20] units, including all the authorities they would have as if this building 
was built, as the current units had.  And that's a voluntary agreement. We 
are prepared to make that with the rent board if the rent board is willing to 
enter into that agreement with us.”  When asked for clarification, the 
applicant again restated that “[w]e are offering to have 20 rent controlled 
units be subject to the same authority that all the other units that the rent 
board controls, under the same authorities. A voluntary agreement, but if 
they enter into it with us, it is binding.”  

 Further, the applicant’s representative at the ZAB hearing, Ms. Elisa 
Mikiten, also restated “[i]t is the applicant's intention to put the [20] units 
under the control of the Rent Stabilization Board under the identical rules 
and terms of the existing units. So I think there's some squeamishness 
about can you make a voluntary agreement. But we make voluntary 
agreements all the time. And in fact even the BMR unit is technically a 
voluntary BMR unit. So it is absolutely our intention to put it under the 
exact same rules and controls and the same agency as the existing 
units.”  

 The applicant’s legal representative at the ZAB hearing, Sean Marciniak, 
of Miller Starr Regalia, also stated that “….[w]hat we have here is an offer 
by the applicant, and the city through adoption of a condition of approval 
would accept that offer. So you have an agreement essentially that is 
governed by normal contract principles. And it is binding… can the 
applicant waive its lawful rights?  And the answer is yes. If there's full 
understanding of the terms, no coercion, X, Y, Z, we can waive the rights, 
and that is what is being proposed here today. And that is what is on 
page 14 of the conditions of approval. And that's it.” 

 The ZAB discussed the applicant’s proposal for replacement units, as 
well as other strategies to address the loss of the 18 existing rent 
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controlled units, and asked if the applicant would consider increasing the 
number of BMR units in the project (in lieu of paying part of the affordable 
housing mitigation fee). 

 After the applicant offered to increase the number of BMR units from one 
to four in lieu of the Affordable Housing Mitigation Fee, the motion to 
approve was amended by Board member Donaldson to increase the total 
BMR units in the project to four. 

 Board member O’Keefe seconded the motion and the project was 
approved on a vote of 6-1-1-1. To prepare this report, Staff contacted 
Board members Donaldson and O’Keefe regarding their understanding of 
the motion to approve and both concur that the NOD that staff issued 
accurately reflected the motion. 

 Thus, as demonstrated above, and as supported by evidence in the 
record as a whole, staff believes the NOD reflects the ZAB’s decision. 
Regardless of whether it was a voluntary offer, the applicant can always 
withdraw or modify his prior offer to provide a specific number of units at 
controlled rental rates. However, staff do not believe the applicant 
withdrew or modified the voluntary offer to provide 20 units at controlled 
rental rates. Nevertheless, to eliminate any uncertainty as to the motion, 
Staff recommends that the Council remand the decision as to this appeal 
point to the ZAB for clarification. 

Issue 2: The BMC Section 23C.08.030, “BY ITS TERMS APPLIES SOLELY TO 
PROJECTS THAT RESULT IN PERMANENT OR LONG TERM 
ELIMINATION OF RENTAL HOUSING FROM THE CITY'S RENTAL 
HOUSING STOCK.” [p. 4 of attached appeal letter]. 

Response 2: This issue was previously raised by the applicant’s attorney in a 
memorandum dated May 28, 2015, and was addressed by the City 
Attorney in a memorandum dated June 10, 2015. In his memorandum, 
the City Attorney demonstrated that the applicant’s interpretation above is 
not supported by the text of Section 23C.08.030 nor the Rent Removal 
Ordinance (RRO), formerly codified as BMC Chapter 19.56, which was 
incorporated into the Zoning Ordinance when it was adopted in 1999. As 
explained in the City Attorney’s memorandum, BMC Section 
23C.08.030.E applies to all applications that seek to eliminate controlled 
rental units whether through conversion or demolition, regardless of 
whether they are to be replaced by units whose initial and/or subsequent 
rents will be limited in some way. Regarding the applicability of BMC 
Section 23C.08.030.F to this project, the City Attorney concurred with the 
applicant’s legal counsel that it does not apply to the proposed project 
because the project does not involve the combination and rehabilitation of 
rent controlled units. 
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 The appeal does not provide any evidence to suggest that the 
interpretation by City Attorney was incorrect. Thus, BMC Section 
23C.08.030.E applies to this project, and Staff recommends that the 
Council find this appeal point to be without merit and reject the appeal as 
to this issue. 

Issue 3: “TO THE EXTENT THE RENT REMOVAL ORDINANCE IS 
INTERPRETED TO APPLY TO THE PROPOSED PROJECT, IT IS 
PREEMPTED BY COSTA HAWKINS, WHICH PROHIBITS RENT 
RESTRICTIONS ON NEWLY CONSTRUCTED HOUSING.” [p. 4 of 
attached appeal letter].    

Response 3: The use permit granted under Section 23C.08.030.E did not mandate the 
applicant to limit the rents of the newly constructed units or require BMR 
units. Instead, as well described in response to Issue #1 above, the 
ZAB’s action to approve the project was based on the applicant’s 
representations at the hearing, and in writing for more than a year prior to 
the hearing, that the project would include voluntarily rent restricted units 
to replace those that would be demolished. Thus, the ZAB’s action to 
approve the project reflected the project as proposed by the applicant. 
However, along with recommending that Issue No.1 be remanded to the 
ZAB for clarification of the ZAB’s action, Staff recommends that the 
Council remand this appeal point to the ZAB to allow the applicant to 
clarify what if anything it is voluntarily offering in this regard.  

Issue 4: THE REQUIREMENT FOR EITHER RENT CONTROLLED OR BMR 
UNITS AS A CONDITION OF APPROVAL IS NOT SUPPORTED BY 
APPLICABLE LAW AND CANNOT BE IMPOSED UNLESS THE 
APPLICANT AGREES TO SUCH A CONDITION IN EXCHANGE FOR 
VALID CONSIDERATION.” [p. 4 of attached appeal letter]. 

Response 4: As discussed in response to appeal Issue No.1, the ZAB’s action to 
approve the project reflected the project as proposed by the applicant. 
The condition of approval (No. 55) was included in the project approval to 
document the terms in which the City would accept the offer by the 
applicant to limit annual rent increases and the four BMR units provided 
in partial compliance with the Affordable Housing Mitigation Fee. 
However, as with issue 3 above, staff recommends that the Council 
remand this appeal point to the ZAB to allow the applicant to clarify its 
position on this issue. 

Issue 5: TO THE EXTENT THE RENT REMOVAL ORDINANCE IS 
INTERPRETED TO DENY THE APPELLANT THE RIGHT TO 
DEMOLISH AND REBUILD SUCH A BUILDING, “IT IS 
UNCONSTITUTIONAL ACTION THAT DEPRIVES THE APPLICANT 
ALL VIABLE USE OF ITS PROPERTY, THEREBY CONSTITUTING AN 
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UNLAWFUL EXACTION, AN INVALID LAND-USE RESTRICTION, AND 
AN UNLAWFUL TAKING OF PRIVATE PROPERTY WITHOUT JUST 
COMPENSATION.” [p. 4-5 of attached appeal letter]. 

Response 5:  The ZAB approved the required permit under Section 23C.08.030.E and 
other related permits to allow the demolition of the existing building and 
the construction of a replacement building. 

 As noted in response to Issue No. 2 above, the applicability of BMC 
Section 23C.08.030.E and F was addressed by the City Attorney in a 
memorandum dated May 28, 2015.  The City Attorney concluded that 
BMC Section 23C.08.030.E applies to this project but F does not. This 
appeal point does not present any new information to suggest that BMC 
Section 23C.08.030.E does not apply to this project, and Staff 
recommends that the Council find this appeal point to be without merit 
and reject the appeal as to this issue. 

Issue 6: THE FINDINGS AND CONDITIONS INCLUDE CONDITIONS THAT 
“IMPOSE A TAKING OF PRIVATE PROPERTY IN THIS CASE 
BECAUSE THE CITY HAS NOT ONLY DEMANDED THE INCLUSION 
OF RENT-RESTRICTED UNITS AS A CONDITION OF APPROVAL, 
BUT IT HAS FURTHER ATTEMPTED TO USURP THE APPELLANT’S 
CORE PROPERTY RIGHTS BY DEMANDING THE POWER TO 
DESIGNATE PRECISELY WHICH UNITS HAVE RENT RESTRICTIONS 
AND BY REQUIRING THIS DESIGNATION TO BE RECORDED ON 
THE PROPERTY'S TITLE.” [p. 5 of attached appeal letter].  

Response 6:  As stated in response to Issue No. 1, the applicant included this offer 
voluntarily throughout the review process. 

 The condition of approval (No. 55) was written to document the applicant’s 
offer to have the 20 units provide an equivalent occupancy to replace the 
18 that would be demolished as well as to document the terms in which 
the City would accept this offer by the applicant to limit annual rent 
increases for these units.  

 Because this condition relates to the applicants apparent withdrawal of the 
offer to provide replacement units, as with issue 3 above, staff 
recommends that this appeal point be included in the remand to the ZAB. 

Issue 7: “THE IMPOSITION OF MITIGATION FEES PURSUANT TO BMC 
SECTION 22.20 IS ALSO AN UNLAWFUL TAKING OF PRIVATE 
PROPERTY UNDER THE UNITED STATES AND CALIFORNIA 
CONSTITUTIONS” [p. 5 of attached appeal letter].  
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Response 7: The basis for this appeal point is the applicant’s belief that the City did 
not demonstrate a nexus in support of the imposition of the affordable 
housing mitigation fees for this project.  Pursuant to the Mitigation Fee 
Act (Government Code Sections 66000-66008), the law governing the 
imposition and administration of impact fees, the City initiated 
amendments to the BMC to establish the Affordable Housing Mitigation 
Fee. In 2011, the City Council adopted Berkeley Municipal Code Section 
22.20.065 to authorize an affordable housing mitigation fee on the 
construction of new rental units in Berkeley. In October 2012, the City 
documented in a nexus study that the housing needs created by new 
market rate units could support a fee of up to $34,000. The City Council 
therefore adopted a fee of $28,000. The City Council later lowered the 
fee amount to $20,000 for certain projects, which is the fee amount that 
applies to this project.   

The appeal does not provide any evidence to suggest that the City acted 
beyond its authority to adopt the Affordable Housing Mitigation Fee.  
Thus, Staff recommends that the Council find this appeal point to be 
without merit and reject the appeal as to this issue. 

 
Issue 8: “EVEN IF BMC SECTION 22.20 CAN BE ENFORCED CONSISTENT 

WITH THE CALIFORNIA AND UNITED STATES CONSTITUTIONS, 
THE IMPOSITION OF A MITIGATION FEE IS INCONSISTENT WITH 
THE CITY'S OWN LAW IN THIS CASE BECAUSE THE PROJECT 
DOES NOT GENERATE ANY BURDENS OR OTHER EXTERNALITIES 
THAT REQUIRE MITIGATION.” [p. 5-6 of attached appeal letter]. 

Response 8: The October 2012 nexus study documented that the housing needs 
created by new market rate units could support a fee of up to $34,000 
and did not find that housing that might be used by UC students, or 
merely replace existing housing, generated a different housing need. 
Also, the Affordable Housing Mitigation Fee does cite cases where an 
exception to the fee may be granted (for units built to replace units 
destroyed through no fault of the applicant or for rehabilitated units), but 
neither would apply here. Thus, the Affordable Housing Mitigation Fee 
applies to all new rental housing projects in the City, including this one. 

 The appeal does not present any information to suggest that BMC 
Section 22.20 cannot apply to this application or that the conclusions of 
the October 2012 nexus study were incorrect or that the study in general 
was incomplete. Therefore, Staff recommends that the Council find this 
appeal point to be without merit and dismiss the appeal as to this issue.  

Issue 9: “THE CITY'S YEARS-LONG DELAY OF PERMIT APPROVALS FOR 
NEW HOUSING WHILE SEEKING TO IMPOSE CONDITIONS ON 
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DEVELOPERS THAT ARE NOT BASED ON PROPERLY 
PROMULGATED, BROADLY APPLICABLE, AND ENFORCEABLE 
LAWS UNDERMINES THE DEMOCRATIC PROCESS, FRUSTRATES 
THE OBJECTIVES OF OPEN GOVERNMENT AND TRANSPARENCY 
LAWS, DEPRIVES ITS CITIZENS OF SUFFICIENT HOUSING, AND 
DEPRIVES DEVELOPERS OF DUE PROCESS AND THE 
PROTECTIONS DUE FROM A GOVERNMENT OF LAWS NOT 
PEOPLE.” [p. 6 of attached appeal letter]. 

Response 9: The project was first submitted in March 2013, but was later revised 
seven times over the course of 22 months to gain approval of the DRC 
and then the ZAB. The original plans involved a proposal for a 6-story, 
71-dwelling unit apartment building and this project would have required 
significant waivers of the zoning ordinance standards for lot coverage, 
height and setback. In September 2013, the DRC concluded that the 
proposed project was out of scale for this neighborhood and that shadow 
impacts were too great and recommended the applicant to redesign the 
project if it wanted to gain a positive recommendation to the ZAB from the 
DRC.  

 Revised plans were submitted to the City in April 2014, to lower the 
building to 5-stories, to reduce the number of dwellings to 54, and to 
provide setbacks and lot coverage that better complied with the existing 
built environment. While the revised project addressed many of the 
issues present in the first project, the DRC found the exterior design to be 
inconsistent with the City’s design guidelines, and recommended 
changes to the project to address massing, setbacks, overall building 
design and material palate to better fit with the existing built-in 
environment and its relation to adjacent properties, and that the unit 
layout and open space required redesign. On June 30, 2014, plans were 
revised again to increase the number of units to 56, and the exterior 
design was revised. The exterior design of the building was thereafter 
revised four times. The DRC still found the revised design to be 
inconsistent with the City’s design guidelines. 

Finally, after changing architects, the project was completely redesigned 
and presented to the DRC in January 2015.  The new design was 
favorably received by the DRC, and in February 2015, the DRC found the 
new design to consistent with the City’s design guidelines and passed a 
motion to recommend approval to the ZAB.  

 The time to review this project was greater than most, and required eight 
DRC meetings to gain a favorable recommendation. Large projects like 
this require significant time to review and process. How much time it 
takes is also partly dependent on the applicant’s response to City 
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comments. During the review of this application, the City was responsive 
to each resubmittal and scheduled consideration of this project by the 
DRC within one month of receipt, and was scheduled to the ZAB within 
four months.   

 The applicant does not identify or introduce any evidence to suggest any 
due process violation. Thus, Staff recommends that the Council find this 
appeal point to be without merit and dismiss the appeal as to this issue. 

Issue 10: “AN APPLICANT MAY NOT, CONSISTENT WITH DUE PROCESS, 
EQUAL PROTECTION, JURISPRUDENCE, AND THE RULE OF LAW, 
BE FORCED TO ‘VOLUNTARILY WAIVE’ ITS LEGAL RIGHTS AS A 
CONDITION OF ISSUANCE OF A PERMIT” WHERE THAT WAIVER 
DOES NOT REFLECT A VOLUNTARY OFFER BY THE APPLICANT. 
[p. 6 of attached appeal letter]. 

Response 10: The ZAB acted in response to the applicant statements that clearly stated 
that replacement units would be subject to limits on future rent increases, 
and as noted in this report, the applicant made this offer on multiple 
occasions, for over a year prior to presentation of the project to the ZAB.  
Nonetheless, while it was made very clear by the applicant that the offer 
for replacement units was part of his project and there is no evidence in 
the record to support a conclusion that he was forced to do so, as with 
issue 3, staff recommends that this appeal point be addressed by the 
ZAB as part of the remand.  

The issues raised by Pamela Webster and Matthew Lewis on behalf of the ASUC are as 
follows. For the sake of brevity, the appeal issues are not re-stated in their entirety; refer 
to the attached appeal letter for full text.  

Issue 11: “THE APPLICANT CAN MAKE A FAIR RETURN; THE REVENUE 
PROJECTIONS USED BY STAFF WERE ERRONEOUS AND BASED 
UPON A MISREPRESENTATION OF THE NUMBER OF ROOMS IN 
EACH UNIT.” [p. 1 of attached appeal letter]. 

Response 11: This appeal point covers two issues: 1) whether the unit configuration 
was correct, and 2) whether the City used the appropriate rate of return 
to consider what was feasible.   

 Regarding the unit configuration, depending on the source, the number 
of studios, and one and two bedroom units in the existing building differ.  

 According to the application materials provided by the applicant, the 
existing 18-unit residential building contains ten studios, seven 1-
bedroom and one 2-bedroom units. The applicant also submitted two 
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separate appraisal reports, prepared for the former and current property 
owners, in support of this unit configuration. 

 In a memo to Planning Staff dated June 10, 2015, Jay Kelekian, 
Executive Director of the Rent Stabilization Board (RSB), noted that the 
dwelling units at the project site are subject to the Rent Stabilization 
Ordinance and therefore are "controlled" rental units, and described the 
existing building to contain one studio, nine 1-bedroom and eight 2-
bedroom units. 

 To prepare the Staff Report to the ZAB, Staff used the best data 
available at that time, and based the pro forma analysis on a building 
with ten studios, seven 1-bedroom and one 2-bedroom units.  

 Given the conflicting unit configuration described above for the existing 
building, to be sure an accurate pro-forma is prepared for this project, 
Staff recommends that the Council remand this matter to the ZAB to 
allow staff to review the records to confirm the correct unit configuration 
and update the pro forma (if necessary). 

 This appeal point also alleges that Staff used a minimum rate of return in 
the pro-forma that was too high, and thus the ZAB incorrectly concluded 
that the applicant could not make a fair return on a project that would 
rehabilitate the existing building. Regarding the appropriate rate of return 
to consider for feasibility, staff continues to believe that the range of 6.0-
7.0% used in the ZAB report is correct. In projects where financial data 
was presented to the ZAB, the typical rate of return ranged anywhere 
from 6.0-7.0%, which the ZAB and staff have considered the range to be 
acceptable because of its consistency with the return of the market as a 
whole.  Nonetheless, as part of the remand, staff will conduct further 
research into rates of return and will present this information to the ZAB. 

Issue 12: “THE ZAB FAILED TO CAREFULLY CONSIDER THE SERIOUS 
DETRIMENT TO THE AFFORDABILITY OF BERKELEY'S HOUSING 
STOCK CAUSED BY THE LOSS OF 18 UNITS THAT WERE RENTED 
FOR ONLY 65% OF MEDIAN RENT.” [p. 4 of attached appeal letter]. 

Response 12: At the hearing, the ZAB heard testimony from Planning staff, from RSB 
staff, from Mr. Orloff, and from numerous members of the public 
regarding the affordability of the existing 18 rent controlled units.  The 
ZAB also received a memorandum at that hearing from RSB, dated June 
10, 2015, which informed the ZAB that the 18 rent controlled units were 
rented at 65% of the average market rent for 2014.  The ZAB clearly 
understood this, and considered the implication of the demolition. During 
its deliberation, the ZAB pointed out if the project were to be 
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rehabilitated, the rehabilitated units would be rented at current market 
rate.  

 The appeal does not present new information to suggest that the 
decision of the ZAB was in error. Thus, Staff recommends that the 
Council find this appeal point to be without merit and dismiss the appeal 
as to this issue. 

Issue 13: “THE ‘VOLUNTARY RENT CONTROL’ CONDITION IS 
UNENFORCEABLE AND NOT WHAT ZAB APPROVED. 
PERMANENTLY AFFORDABLE UNITS WOULD BE A MORE 
ADEQUATE AND RELIABLE REPLACEMENT.” [p. 6 of attached appeal 
letter]. 

Response 13: This appeal point covers two issues: 1) what ZAB approved, and 2) 
whether the project should provide permanently affordable units in lieu of 
voluntary rent controlled units. 

 Regarding what the ZAB approved, the appellant argues that the 
applicant voluntarily offered to provide 20 units at controlled rental rates 
and to subject those 20 units to the rules and regulations of the Rent 
Stabilization Board, that the ZAB voted to approve the applicant’s offer, 
but that the Findings and Conditions do not reflect what the applicant 
offered and the ZAB approved. 

 Staff disagrees:  the NOD accurately reflects the project the applicant 
proposed, staff analyzed and the ZAB approved. The motion to approve 
the project only altered parts of the draft Conditions to increase the BMR 
units from one to four units in lieu of (part of) the Affordable Housing 
Mitigation Fee payment. The ZAB did not alter the Conditions so as to 
place any portion of the project under the jurisdiction of the Rent 
Stabilization Board. Nevertheless, to eliminate any uncertainty as to the 
motion, staff recommends that the Council remand the decision as to 
this appeal point to the ZAB for clarification. 

The appellant also argues the applicant should provide more 
permanently affordable units instead of 20 units at controlled rental 
rates. There are no City or State laws that would allow the ZAB or staff 
to condition the project to provide permanently affordable units. 

 
Nevertheless, because the applicant is now stating that he withdrew his 
offer to provide 20 units at controlled rental rates, as discussed response 
to Issue #1 above, staff recommends that the Council remand the 
decision as to this appeal point to the ZAB for clarification.  
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Issue 14: THE APPLICANT SYSTEMATICALLY DESTROYED THE BUILDING 
BY EMPTYING IT AND ALLOWING IT TO SIT VACANT, IGNORING 
THE BLIGHT ORDINANCE AND MULTIPLE CITY WARNINGS TO 
SECURE THE BUILDING AGAINST TRESPASSERS, INVITING THE 
FIRE DEPARTMENT TO KNOCK DOWN WALLS AND CHAINSAW 
HOLES IN THE ROOF, ALL FOR THE PURPOSE OF GAINING A 
PERMIT UNDER THE DEMOLITION ORDINANCE. THIS BRAZEN 
APPROACH TO REAL ESTATE SPECULATION MUST BE 
DISCOURAGED. [p. 6 of attached appeal letter]. 

Response 14: The ZAB did not rely on the condition of the building to approve the 
demolition permit. Under BMC Section 23C.08.020.A, the ZAB may 
approve a Use Permit to demolish the building if it makes the finding that 
either (1) the demolition will remove unsafe structure or (2) the 
demolition is necessary to permit construction of at least the same 
number of dwelling units as the demolished structure. The ZAB was 
aware of the condition of the building, and of the City’s efforts to ensure 
that the building was secured. As documented in the Findings, the ZAB 
did not approve the demolition permit due to the poor condition of the 
building. Instead, the ZAB determined that the demolition was necessary 
to permit construction of the proposed project pursuant to BMC Section 
23C.08.020.A.2.  

 The appeal does not present new information to suggest that the 
decision of the ZAB was in error or that the ZAB relied on the condition 
of the building when considering the demolition permit. Thus, Staff 
recommends that the Council find this appeal point to be without merit 
and reject the appeal as to this issue. 

 
ALTERNATIVE ACTIONS CONSIDERED 
Pursuant to BMC Section 23B.32.060.D, the Council may (1) continue the public 
hearing, (2) reverse or affirm, wholly or partly, or modify the ZAB’s decision, or (3) 
remand the matter to the ZAB.  

Action Deadline: 
Pursuant to BMC Section 23B.32.060.G if the disposition of the appeal has not been 
determined within 30 days from the date the public hearing is closed by the Council (not 
including any Council recess), then the decision of the Board shall be deemed affirmed 
and the appeal shall be deemed denied. 

CONTACT PERSONS 
Carol Johnson, Land Use Planning Manager, Planning & Development Department, 
(510) 981-7411 
Immanuel Bereket, Associate Planner, Planning & Development Department, (510) 981-
7426 
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RESOLUTION NO. ##,###-N.S. 
 
REMANDING THE ZONING ADJUSTMENTS BOARD’S APPROVAL OF USE PERMIT NO. 
2013-10000016 THAT INVOLVED THE DEMOLITION OF A 2-STORY, 18-DWELLING UNIT, 
RENT CONTROLLED APARTMENT BUILDING AND CONSTRUCTION OF A 5-STORY, 56-
DWELLING UNIT APARTMENT BUILDING WHICH WOULD INCLUDE 20 NEW UNITS WITH 
VOLUNTARILY LIMITS ON RENT INCREASES TO BE NO MORE THAN 65% OF THE 
INCREASE IN THE CPI IN THE REGION AND FOUR UNITS RESERVED FOR VERY LOW 
INCOME TENANTS 
 
WHEREAS, on March 5, 2013, Cliff Orloff, on behalf of OPCHA, LLC, (“applicant”) filed an 
application for a Use Permit to demolish a 2-story, 18-dwelling unit, rent controlled apartment 
building and construct a 6-story, 71-dwelling unit apartment building at 2631 Durant Avenue 
(“project”); and 
 
WHEREAS, on September 12, 2013, the Landmarks Preservation Commission (“LPC”) 
reviewed the existing building and declined to initiate the building because the building did not 
appear to meet historical resource criteria; and  
 
WHEREAS, on September 19, 2013, the Design Review Committee (“DRC”) conducted 
preliminary design review of a proposed 6-story, 71-dwelling unit apartment building, and the 
DRC requested revision to the building massing and design, increase in setbacks, increase 
open space, and exterior design that suites the built-in environment; and 
 
WHEREAS, on November 12, 2013, the applicant amended the project to reduce the number 
of units from 76 to 54 and revised the project to state that he is “agreeing to have the first two 
floors, 21 units, be subject to Berkeley rent control to replace the 18 units currently under rent 
control”; and 
 
WHEREAS, on May 15, 2014, the DRC conducted Preliminary Design Review of the revised 
plans and concluded that the setbacks should be increased, that the renderings need to show 
the project’s relation to the adjacent buildings, as well as revising the plans to include a detailed, 
dimensioned site plan showing adjacent buildings and property lines; and  
 
WHEREAS, on June 30, 2014, the applicant amended the plans to increase the number of units 
from 54 to 56, lowered the number of rent restricted units to 18 units, and committed to provide 
5 Below Market Rate (BMR) units; and 
 
WHEREAS, on July 17, 2014, the DRC conducted Preliminary Design Review of the latest 
revised plans and instructed the applicant to provide more detailed building design, a colors and 
materials palette, and a landscape plan; and 
 
WHEREAS, on August 11, 2014, the applicant submitted landscape plan, details of the 
proposed building, color and materials palette, and the project continued to voluntarily offer 18 
units as rent controlled units and committed to provide 5 Below Market Rate (BMR) units; and 
 
WHEREAS, on August 21, 2014, the DRC conducted Preliminary Design Review of the latest 
revised plans and requested more developed drawings, a fully developed landscape plan, and 
revision to the colors and materials pallet; and   
 



 

 

WHEREAS, on September 18, 2014, the DRC conducted Preliminary Design Review of the 
latest revised plans and requested improvements to the building design, recommended faster-
growing plan selection, and requested open space layout and calculations; and 
 
WHEREAS, on October 16, 2014, the DRC conducted Preliminary Design Review of the 
applicant’s responses and requested the applicant to provide more detailed building design, a 
colors and materials palette, and landscape plan; and  
 
WHEREAS, on January 15, 2015, the applicant hired a new architecture firm and presented 
completely revised plans which involved demolition of the existing 18 units apartment building 
and construction of a new five-story, 57 unit apartment building; and  
 
WHEREAS, on January 15, 2015, the DRC conducted Preliminary Design Review and 
requested details of the building façade, the applicant to work with the rear property owner to 
address shadow impacts to the property to the northeast, and continued the item to February 
19, 2015; and 
 
WHEREAS, on February 19, 2015, the DRC conducted Preliminary Design Review and passed 
a favorable recommendation to the ZAB on a 3-2 vote; and  
 
WHEREAS, on March 20, 2015, staff deemed this application complete and determined that the 
project was categorically exempt from the California Environmental Quality Act (“CEQA”) under 
Section 15301 (“Existing Facilities”); and   
 
WHEREAS, on May 21, 2015, Elisa Mikiten, on behalf of the applicant, submitted a project 
description stating the project would demolish the existing 18-unit apartment building and 
construct a total of 56 units of housing, including 18 units voluntarily subject to rent increase 
restrictions, and one inclusionary affordable housing unit for a very low income tenant; and 
 
WHEREAS, on May 22, 2015, Elisa Mikiten, on behalf of the applicant, submitted a revised an 
applicant statement describing the project would demolish the existing 18-unit apartment 
building and construct a total of 56 units of housing, including 20 units voluntarily subject to rent 
increase restrictions, and one inclusionary affordable housing unit for a very low income tenant; 
and  
 
WHEREAS, on May 28, 2015, Miller Starr Regalia, on the behalf of the applicant, submitted a 
letter to restate the proposed project description and described a project that would involve the 
demolition of the existing 18-unit building and the construction of 56 new rental units, of which 
20 would be voluntarily subject to the City’s rent controlled laws, one unit which would be 
affordable to a very low income household, and affirmed the project would separately and 
independently also make a significant contribution to the Housing Trust Fund; and 
 
WHEREAS, on June 11, 2015, staff mailed 251 notices to adjoining property owners and 
occupants within 300 feet of the site, and to interested neighborhood organizations and posted 
a Notice of Public Hearing at the site in three locations; and 
 
WHEREAS, on June 25, 2015, the ZAB held a public hearing in accordance with BMC Section 
23B.32.030; and 
 



 

 

WHEREAS, at the ZAB hearing of June 25, 2015, the applicant restated the proposed project 
and offered that he is “prepared to make an agreement with the rent board to have them have 
full authority over those [20] units, including all the authorities they would have as if this building 
was built, as the current units had.  And that's a voluntary agreement. We are prepared to make 
that with the rent board if the rent board is willing to enter into that agreement with us.”  When 
asked for clarification, the applicant again restated that “[w]e are offering to have 20 rent 
controlled units be subject to the same authority that all the other units that the rent board 
controls, under the same authorities. A voluntary agreement, but if they enter into it with us, it is 
binding”; and 
 
WHEREAS, at the ZAB hearing of June 25, 2015, the applicant’s representative at the ZAB 
hearing, Ms. Elisa Mikiten, also restated “[i]t is the applicant's intention to put the [20] units under 
the control of the Rent Stabilization Board under the identical rules and terms of the existing 
units. So I think there's some squeamishness about can you make a voluntary agreement. But 
we make voluntary agreements all the time. And in fact even the BMR unit is technically a 
voluntary BMR unit. So it is absolutely our intention to put it under the exact same rules and 
controls and the same agency as the existing units”; and 
 
WHEREAS, at the ZAB hearing of June 25, 2015, the applicant’s legal representative at the 
ZAB hearing, Sean Marciniak, of Miller Starr Regalia, also stated that “….[w]hat we have here 
is an offer by the applicant, and the city through adoption of a condition of approval would accept 
that offer. So you have an agreement essentially that is governed by normal contract principles. 
And it is binding… can the applicant waive its lawful rights?  And the answer is yes. If there's 
full understanding of the terms, no coercion, X, Y, Z, we can waive the rights, and that is what 
is being proposed here today. And that is what is on page 14 of the conditions of approval. And 
that's it”; and 
 
WHEREAS, on June 25, 2015, at the conclusion of the public hearing, the ZAB approved the 
use permit application; and  
 
WHEREAS, on July 8, 2015, staff issued the notice of the ZAB decision; and 
 
WHEREAS, on July 22, 2015, the applicant, Clifford S. Orloff, on behalf of OPCHA, LLC, filed 
an appeal of the ZAB decision with the City Clerk; and 
 
WHEREAS, on July 23, 2015, Ms. Pamela Webster and Matthew Lewis, on behalf of the 
Associated Students of the University of California, filed an appeal with the City Clerk; and 
 
WHEREAS, on November 3, 2015, staff posted the public hearing notice at the site in three 
locations and mailed notices to property owners and occupants within 300 feet of the project 
site, and to interested neighborhood organizations; and 
 
WHEREAS, on November 17, 2015, and subsequently continued to December 1, 2015, the 
Council held a public hearing to consider the ZAB’s decision, and, in the opinion of this Council, 
the facts stated in, or ascertainable from the public record, including comments made at the 
public hearing, warrant remanding the ZAB’s decision for reconsideration as described in more 
detail below.  
 



 

 

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the Council 
hereby determines that appeal issues 2, 5, 7 through 9, 12, and 14 as numbered in the Staff 
Report dated December 1, 2015, are without merit and are hereby rejected. 
 
BE IT FURTHER RESOLVED that the Council of the City of Berkeley hereby determines that 
appeal issues 1, 3, 4, 6, 10, 11 and 13 as numbered in the Staff Report dated December 1, 
2015, require a hearing by the Zoning Adjustments Board to determine: (1) whether the Notice 
of Decision (NOD) describes the project the ZAB approved, or alternatively whether the applicant 
has withdrawn or modified his prior offer to provide a specified number of units at controlled rental 
rates; and (2) whether the applicant can make a fair return on investment by rehabilitating the 
existing 18-unit apartment building.  
 
 
  



Attachment 2 - Appeal Letter - Opcha 
Page 1 of 6



Attachment 2 - Appeal Letter - Opcha 
Page 2 of 6



Attachment 2 - Appeal Letter - Opcha 
Page 3 of 6



Attachment 2 - Appeal Letter - Opcha 
Page 4 of 6



Attachment 2 - Appeal Letter - Opcha 
Page 5 of 6



Attachment 2 - Appeal Letter - Opcha 
Page 6 of 6



Attachment 3 - Appeal Letter - Webster 
Page 1 of 8



Attachment 3 - Appeal Letter - Webster 
Page 2 of 8



Attachment 3 - Appeal Letter - Webster 
Page 3 of 8



Attachment 3 - Appeal Letter - Webster 
Page 4 of 8



Attachment 3 - Appeal Letter - Webster 
Page 5 of 8



Attachment 3 - Appeal Letter - Webster 
Page 6 of 8



Attachment 3 - Appeal Letter - Webster 
Page 7 of 8



Attachment 3 - Appeal Letter - Webster 
Page 8 of 8



Z O N I N G 

A D J U S T M E N T S 

B O A R D 

S t a f f  R e p o r t  

2120 Milvia Street, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.7474    Fax: 510.981.7420 
E-mail: zab@ci.berkeley.ca.us 

 
FOR BOARD ACTION 

JUNE 25, 2015 

2631 Durant Avenue 
Use Permit #2013-10000016 to demolish a 2-story, 18-dwelling unit, rent 
controlled apartment building and construct a 5-story, 56-dwelling unit 
apartment building. 
 
I. Background 

A. Land Use Designations: 
� General Plan:  High Density Residential (HDR) 
� Zoning:  Residential Southside Mixed Use District (R-SMU) 

B. Zoning Permits Required: 
� Use Permit to allow demolition of 18 existing units, under BMC Section 

23C.08.010; 
� Use Permit to allow demolition of a residential building, under BMC Section 

23C.08.020; 
� Use Permits to eliminate controlled rental units, under BMC Section 

23C.08.030.E; 
� Use Permit to allow more than 4-stories, under BMC Section 23D.52.070.C.2; 
� Use Permit to allow less than a 10-foot rear yard setback, under BMC Section 

23D.52.070.E.1; and 
� Use Permit to allow more than 40% lot coverage, under BMC Section 

23D.52.070.F.1. 
 
C. CEQA Determination: The proposed project is categorically exempt from the 

provisions of the California Environmental Quality Act (CEQA, Public Resources 
Code Section 21000, et seq. and California Code of Regulations, Section 15000, et 
seq.) pursuant to Section 15332 of the CEQA Guidelines (“In-Fill Development 
Projects”). 

 
D. Parties Involved: 

� Applicant and owner:  OPCHA, LLC, 1415 Summit Road, Berkeley, CA 94708 
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Figure 1: Zoning Designations 
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Figure 2: Vicinity Map

 
 
 
Figure 3:  Proposed Ground Floor Plan 
  

Attachment 4 - ZAB Staff Report 
Page 3 of 17



ZONING ADJUSTMENTS BOARD 2631 DURANT AVENUE 
June 25, 2015 4 of 17 
 

 
File: G:\LANDUSE\Projects by Address\Durant\2631-2637\UP 13-10000016\WORKING\2015 Resubmittal 

Figure 4:  Proposed Roof Plan  

 
 
 
Table 1:  Land Use Information 

Location Existing Use Zoning District General Plan 
Designation

Subject Property 3-story building with 18 dwellings 

Residential Southside 
Mixed Use District 

(R-SMU) 

High Density 
Residential 

(HDR) 
Surrounding 
Properties 

North Surface parking lot and adjacent 
hotel  

South Group Living Accommodation: UC 
Student Dormitory 

East Berkeley Art Museum 
(Landmark/Structure of Merit)  

West 
Group Living Accommodation: 
Theta Xi Fraternity 
(Landmark/Structure of Merit)  
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Table 2:  Special Characteristics 

Table 3:  Project Chronology 
Date Action

3/5/2013 City received application to demolish existing 18 unit building and construct new 6 story, 71 
unit apartment building. 

9/12/2013 Because the building did not appear to meet historical resource criteria, the Landmarks 
Preservation Commission took no action with regard to the building. 

9/19/2013 Design Review Committee conducted a Preliminary Design Review of a 6-story 71-unit 
apartment building, and requested modifications to the design. 

5/15/2014 City received revised application to demolish existing 18 unit building and construct new 5 
story, 56 unit apartment building, DRC hearing continued to July 17, 2014 

5/15/2014 Design Review Committee: Preliminary Design Review, Continued to July 17, 2014 
7/17/2014 Design Review Committee: Preliminary Design Review; Continued to August 21, 2014 
8/21/2014 Design Review Committee: Preliminary Design Review; Continued to September 18, 2014 
9/18/2014 Design Review Committee: Preliminary Design Review; Continued to October 16, 2014 
10/16/2014 Design Review Committee: Preliminary Design Review; Continued to January 15, 2015 
1/15/2015 Design Review Committee: Preliminary Design Review; Continued to February 19, 2015 
2/19/2015 Design Review Committee: Preliminary Design Review; Continued to March 19, 2015 

3/19/2015 Design Review Committee: Preliminary Design Review: Forwarded the application to ZAB 
with a positive recommendation regarding the design.  

6/11/2015 Public hearing notices mailed/posted 
6/25/2015 ZAB hearing 

 

Characteristic Applies? Explanation
Affordable Housing Mitigations 
(Per BMC 22.20.065) Yes The proposed project is subject to conformance to BMC 

Section 22.20.065. 
Creeks No There are no creeks within 30 feet of the site. 

Green Building Score Yes The project achieves a total of 90 points where a minimum 
of 50 points is required. 

Historic Resources No The project site is not a historic resource.  
Oak Trees No None on the project site. 

Rent Controlled Units Yes 

The project site currently contains 18 units subject to the 
City’s Rent Stabilization Program. The applicant voluntarily 
proposes to subject 20 of the new units to a form of rent 
control and rent increases would be voluntarily limited to 
65% of the increase in the CIP in the region. This 
agreement would be voluntarily executed with the Rent 
Stabilization Board. 

Seismic Hazards No 
The site is not within a designated Liquefaction Zone; a 
geotechnical engineering investigation is not required by 
the State Seismic Hazards Mapping Act.   

Soil/Groundwater 
Contamination No None on the project site 

Southside Area Plan: Yes   

     -  EIR   Project Conditions includes relevant Southside Area Plan 
Mitigation Measures 

     -  Residential Parking Permit  
(RPP)  No Occupants of new dwelling units shall not be eligible for 

RPP 
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Table 4:  Development Standards 
Standard
BMC Sections 23D.52.070-080. Existing Proposed Total Permitted/

Required
Lot Area (sq. ft.) 10,400 10,400 5,000 min 
Gross Floor Area (sq. ft.) 13,908 30,530 N/A 
Dwelling 
Units 

Total 18 56 N/A 
Affordable 0 1 N/A 

Building 
Height 

Average (ft.) 25 47.6 60 (65 w/UP) 1 
Maximum (ft.) 25 57.62 60 (65 w/UP)1 
Stories 3 5 4 (5 w/UP) 

Building 
Setbacks 
(ft.) 

Front (ft.) 5 10 10 (0-10 w/AUP) 
Rear (ft.) 10 6.5 10 (0-10 w/AUP) 
Left Side (ft.) 10 10.5 10 (0-10 w/AUP) 
Right Side (ft.) 10 10.5 10 (0-10 w/AUP) 

Lot Coverage (%) 40 60 40 
Usable Open Space (sq. ft.) 3,058 2,240 2,240 (40 sq. ft./du) 
Parking Automobile 0 0 0 

 
 
 
Bicycle 0 

16 spaces in bike room 
16 spaces in rear yard area 
1 space in each 1-bdrm unit  

2 spaces in each 2-bedrm unit  
 

Total = 104 spaces 

0 

1. Per BMC Section23D.50.070.C.2., within the portions of the District located east of Telegraph 
Avenue and/or more than 130 feet south of Bancroft Way, the Board may approve a Use Permit to 
increase a project’s maximum height to 5 stories and 65 feet. 

2. This includes 10-ft tall rooftop trellis.  
 
II. Project Setting 

 
A. Neighborhood/Area Description: The immediate area includes the UC Berkeley 

Art Museum to the west, which is a 5-story concrete building; a 2-story with half 
basement fraternity house to the east; a hotel and parking lot directly to the north; 
and the UC’s 5- to 8-story student housing dormitory directly across the street. The 
broader area comprises of mostly Group Living Accommodation uses; cultural, 
institutional and religious uses, such as the Young Women's Christian Association 
(“YWCA”), the Lutheran Campus Ministry, and the Christian Science Organization; 
and hotels and other commercial uses scattered throughout the neighborhood.  

B. Site Conditions: The project site is a rectangular shaped lot with frontage on Durant 
Avenue. The parcel is relatively flat and it is approximately 130 feet deep and 80 feet 
wide. It is developed with a 2-story, U-shaped, 18 unit apartment building with the 
open end facing Durant Avenue. The building contains a full height basement under 
the majority of the west wing and a 2- to 4-foot crawlspace throughout the remainder 
of the building footprint. The building was constructed with wood framed walls, floors, 
ceiling and roof using conventional light-frame construction. An addition appears to 
have been constructed at the northwest (rear) corner of the building. The building 
has a sloped roof surrounded by parapet walls. Roof top access is provided by a full 
set of stairs though a penthouse located at the rear of the building. The main roof is 
finished with a built-up or modified roofing membrane, while the visible roof elements 
are finished with Spanish tile. The exterior of the building is sheathed with what 
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appears to be horizontal boards with a cement stucco finish. The building has been 
vacant since June 1, 2014. 
 

C. Proposed Projects within Vicinity: There are no other development proposals in 
the vicinity of this project.

 
III. Project Description 

 
The proposed project would demolish the existing 18-unit residential building with 10 
1-bedroom and 8 2 bedroom units to allow construction of a new 5-story, 56-unit 
residential building with 40 studios and 16 2-bedroom units, common facilities, bike 
storage facility, office on the first floor and 2,240 sq. ft. of usable open space on the 
rooftop deck covered by trellis (see Attachment 2). Public entry would be from Durant 
Avenue.  Table 5 summarizes the basic project components. 

    Table 5:  Project Overview
Existing Proposed

Controlled Rental Units  18 201 
Controlled Rental Unit Square footage 8,722 8,750 

Dwelling Units  
Studios 10 40 

1-Bedroom 7 0 
2-Bedroom 1 16 

Total 18 56
Net Residential Floor Area   8,772 25,200 

Unit sizes (sq. ft) 
Studios 372 350 

1-Bedroom 653 n/a 
2-Bedroom 680 700 

All units would include a full kitchen and bath. Shared laundry facilities would be 
provided on each floor, and no off-street parking would be provided. The project is 
intended to be for-rent, student housing. All floors would be accessible by an elevator. 
 
To replace the existing controlled rental units, the applicant has voluntarily proposed to 
restrict future rent increases for 20 dwelling units to 65% of the consumer price index, 
although rents would be allowed to increase to market rate upon vacancy.1 These 20 
units represent habitable square footage comparable to as the existing 18 units, and 
would accommodate the same number tenants.  
 
The applicant also intends to comply with the City’s Affordable Housing Mitigation Fee 
pursuant to BMC Section 22.20.065. The applicant’s plan for compliance is twofold: 
First, the applicant plans to provide 1 in lieu income restricted dwelling unit, which be 
available to a very low income household or person. The 1 in lieu dwelling unit would 
reduce the affordable housing mitigation fee required by BMC 22.20.065. Second, the 

                                            
1 The applicant has stated that 20 new units would be subject to rent control.  However, under the Costa-
Hawkins Rental Housing Act, new construction is exempt from rent control. If the applicant maintains this offer,  
staff recommends that a notice of limitation be recorded against the property. The applicant has not stated that 
the initial rents will be set a rate that is below market rates, nor has it committed to limiting future rent increases 
upon vacancy. 
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applicant intends to make payments to the City’s Affordable Housing Mitigation Fee 
pursuant to BMC Section 22.20.065 for all market rate units. 
 

IV. Community Discussion 
 
A. Neighbor/Community Concerns: A pre-application poster was erected by the 

applicant in March of 2013, and reposted on April of 2015. On June 10, 2015, the 
City mailed 250 public hearing notices to property owners and occupants, and to 
interested neighborhood organizations and the City posted notices within the 
neighborhood in three locations. At the time of this writing, staff has not received any 
communications regarding the project.  

 
B. Landmarks Preservation Commission Review: The proposed demolition of an 18-

unit apartment building over 40 years was referred to the LPC commission. On 
September 12, 2015, the LPC took no action because the building did not appear to 
meet historical resource criteria. 

C. Design Review Committee: As stated above in Table 3, the DRC first reviewed the 
application on September 9, 2013, and requested design modifications over the 
course of 5 additional DRC meetings. After changing architects, the project was 
completely redesigned, and the revised project was reviewed by the DRC on 
January 15, 2015 and continued. On February 19, 2015, the DRC passed a 
favorable recommendation to ZAB, on a vote of 3-2, with the following conditions and 
specific direction for Final Design Review:

 
� One of the stairwells shall be covered; 
� Flexibility is given to propose consistent window coverings in lieu of honeycomb 

insert in window glazing; 
� Roof deck shall be developed further before Final Design Review; 
� One unit shall be removed from the 5th floor in the northeast corner;  
� Submit document that shows that the rear property owner acknowledges how 

close this project is to their parcel; and 
� Landscape plan shall be finalized at Final Design Review, and shall follow the 

recommendations noted below: 
· Plants between sidewalk and entry are too large for the space – propose an 

alternate species that won’t require sheering; 
· Add evergreen plants at the entrance court so they will be on-going greenery 

when the grasses are cut back in winter; and 
· Locate tall deciduous trees – 40’ tall and fast growing – in the East and West 

planting areas so that there will be at least 4 – 5 trees spaced in concert with 
the building.  Deciduous varieties with open branching are recommended. 

 
In addition to the City’s adopted design review guidelines, the DRC considered 
many viewpoints during the design review process. The Design Review Committee 
provided the applicant with specific direction relating to needed design changes. 
Many aspects of the project were modified significantly as a result of the direction 
provided by the Design Review Committee leading to preliminary design review 
approval (e.g. a dwelling unit was removed from the 5th floor in compliance with the 
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DRC’s directions, the building was limited to 5- stories). As with all projects subject 
to Preliminary Design Review, project approval would be conditioned to require 
final design review by the DRC. 
 

D. Rent Stabilization Board: On April 3, 2015, Planning staff referred the proposed 
demolition to the Rent Stabilization Board (“RSB”). On June 10, 2015, the RSB noted 
that the dwelling units at the project site are subject to the Rent Stabilization 
Ordinance and therefore are "controlled" rental units. The RSB further noted that the 
proposed demolition would eliminate 18 dwelling units that are part of Berkeley's 
older and more affordable rental housing the stock (Attachment No. 4).  

 
V. Issues and Analysis 

 
A. Environmental Review: The proposed project is categorically exempt from the 

provisions of the California Environmental Quality Act (CEQA, Public Resources 
Code Section 21000, et seq. and California Code of Regulations, Section 15000, et 
seq.) pursuant to Section 15332 of the CEQA Guidelines (“In-Fill Development 
Projects”). Furthermore, none of the exceptions in CEQA Guidelines Section 15300.2 
apply, as follows: (a) the site is not located in an environmentally sensitive area, (b) 
there are no significant cumulative impacts, (c) there are no significant effects, (d) 
the project is not located near a scenic highway, (e) the project site is not located on 
a hazardous waste site pursuant to Government Code Section 65962.5, and (f) the 
project will not affect any historical resource.

 
B. Demolition and/or Elimination of Residential Buildings and Dwelling Units: 

1. Demolition of Buildings with Residential Uses:  An application to demolish a 
residential building and to remove dwelling units is governed by BMC Sections 
23C.08.010 and 23C.10.020. The ZAB must make required findings in order to 
approve this application. The required findings are reproduced and discussed 
below: 

 
The Board may approve a Use Permit for the elimination or demolition of 
dwelling units only if, in addition to any other findings required by this 
Ordinance, it finds that the elimination of the dwelling units would not be 
materially detrimental to the housing needs and public interest of the 
affected neighborhood and the City (BMC Section 23C.08.010.B).  

In support of making this finding, staff notes that the proposed project would 
replace the existing 18 dwelling units with 56 units (16 2-bedrooms, 40 studios). 
Approval of the project would result in net gain of 38 new units. From purely a 
housing supply perspective, in staff’s opinion, because the project would add 38 
net new dwelling units to the City’s housing stock, it would not be materially 
detrimental to the housing needs and public interest of the affected neighborhood 
and the City. Also, doing so would be in furtherance of the Southside Plan Policy 
Land Use F9 (Policy LU-F9), which encourages “infill development in the 
Residential Mixed Use Subarea” and would increase the amount of housing in the 
Southside for UC students, faculty, staff and employees of Southside businesses. 
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Thus, staff believes that the ZAB could make this finding and that the ZAB can 
approve this Use Permit. 

The Board may approve a Use Permit to demolish a building containing one 
or more dwelling units if it makes the findings required by the foregoing 
section, and that (1) the demolition will remove a structure that is 
hazardous, unusable or is infeasible to repair structure (BMC Section 
23C.08.020.A.1); or (2) the demolition is necessary to permit construction 
approved pursuant to this Ordinance, of at least the same number of 
dwelling units as the demolished structure (BMC Section 23C.08.020.A.2).   

With respect to structural integrity of the building, the Building Official recently 
conducted inspection and documented findings in a memorandum dated January 
20, 2015 (Attachment No. 5). The Building Official noted the following: 
 

� The building is not on the City Inventory of potentially hazardous soft-story 
buildings; 

� The building is not on the City Inventory of potentially hazardous 
unreinforced masonry buildings; and 

� The building does not have a history of any outstanding Housing Code 
violations.  

 
During the inspection, the Building Official also noted that the building was not 
secured against unauthorized entry despite staff’s prior instructions to board up 
all openings to the building. The Building Official further observed holes in the 
walls and ceilings; unsafe electrical conditions; damaged and missing plumbing 
systems; unprotected holes cut in the roof allowing water intrusion; waste 
accumulation including discarded clothing, bedding, decaying food and other 
deficient conditions and inadequate maintenance. At the roof level, the Building 
Official observed that the building had suffered recent damage to the roof 
covering and sheathing with openings cut into the roof sheathing/boards by 
chainsaw at multiple locations. In his memorandum, the Building Official notes the 
ceiling framing appeared undamaged, though the finishes had been removed at 
the openings.  

 
Finally, the Building Official notes the applicant submitted a building permit 
application for demolition on January 8, 2015, which indicated that Berkeley Fire 
Department, with prior permission from the building owner, conducted fire-
emergency training exercises at the subject building in November and December 
of 2014. During their training, the Fire Department cut many holes in the roof. The 
Building Official’s memorandum notes that the damage to the building attributed 
to the Fire Department’s recent exercises is equivalent to or less than the 
anticipated damage due to Fire Department’s operations in a structure fire. 
Incidental damage due to fire department drill - operations is normally repairable 
after the incident. The Building Official concluded that the building was securable 
and that the building did not present a hazard public collapse. Therefore, staff 
cannot make a finding in support of BMC Section 23C.08.020.A.1.   
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In support of making the second finding, and per BMC Section 23C.08.020, the 
ZAB only needs to make one of the two findings, staff notes that the removal of 
the existing building would allow the proposed development to occur with at least 
the same number of dwelling units as the demolished structure. Thus, staff 
believes the ZAB can make the finding in support of granting a Use Permit per 
BMC Section 23C.08.020.A.2.  .  

 
2. Elimination of Rent Controlled Units Under BMC Section 23C.08.030.E:  As 

stated above, the existing building on the site proposed for demolition contains 18 
controlled rental units. Per BMC. Section 23C.08.030, subdivision (E), a Use 
Permit is required for an application to eliminate a controlled rental unit. The 
required findings from subdivision (E) are reproduced and discussed below: 

 
The dwelling unit to be eliminated is neither occupied nor has a rent set at a 
level that is affordable by a person or a family of very low income, low 
income or moderate income, as defined by HUD Section 8 program 
guidelines (23C.08.030.E.1).  

  
Staff notes the applicant allowed the 18-unit rent controlled building to become 
vacant, and, at least since June of 2014, has made no effort to rent them. As 
each unit became vacant, it was removed from the rental market. There is no 
evidence of wrongful eviction of those tenants. Staff further notes controlled rental 
units are not necessarily income restricted to a person or a family of very low-, 
low- or moderate-income households. As each controlled rental unit becomes 
vacant, the rent level is reset to market rate. In fact, the last recorded rent history 
for the project indicate rent rates above the HUD Section 8 program guidelines 
and none of the previous tenants received Section 8 assistance. Thus, as the 
dwellings are not occupied, nor restricted to a person or a family of very low 
income, low income or moderate income, as defined by HUD Section 8 program 
guidelines, staff believes that the ZAB can make this finding.  
 
The elimination of the dwelling unit will not adversely affect the supply of 
housing in the City (23C.08.030.E.2).  

Staff believes that the ZAB can make this finding, based on the analysis provided 
in section V.A.2, above. 

The applicant cannot make a fair return on investment by maintaining the 
dwelling unit as a part of the rental housing market (23C.08.030.E.3).  

To respond to this required finding, the applicant submitted inspection reports and 
estimates for rehabilitation, with third-party bids. The inspection reports from 
2012, and updated on October 2014, state the foundation is substandard and 
requires seismic retrofitting.  Separate reports note that the wooden framing and 
supporting structures features are infested by termites; that the plumbing system 
has eroded and requires replacement; and that the roof needs replacement. 
These reports estimate the cost of rehabilitating the building at approximately 
$2.35 million ($2.40 per square foot). In June of 2015, the applicant retained a 
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construction cost estimator who revised the cost estimates to rehabilitate the 
structure from $2.35 million to $5.7 million.  
 
The applicant prepared a pro forma (Attachment No. 6). The pro forma assumes 
annual revenue of $274,392 and total expenses of $172,536. The applicant’s pro 
forma reflects a vacancy rate of 4% and annual operating expenses of 31% of 
total revenue. The pro forma concludes a 2.48% return on investment.  

 
With respect to the applicant’s pro forma, we note the pro forma assumes rent 
rates from 2013 and property tax expenses based on reassessed property value 
post-rehabilitation. It is, however, unclear why the pro forma assumes reassessed 
property value (increased property tax) while revenue for rehabilitated units would 
reflect 2013 conditions for the building in an un-rehabilitated condition.  Thus, to 
help the ZAB make a determination as to the whether the applicant can make a 
fair return on investment by maintaining the dwelling units as a part of the rental 
housing market, staff revised the applicant’s pro-forma with different expected 
rental rates, and adjusted the costs as noted below. As discussed above, 
controlled rental units are not necessarily income restricted to a person or a 
family of very low- , low - or moderate income household, as defined by HUD 
Section 8 program guidelines. Staff has no reason to expect the applicant to 
voluntarily place income restrictions on rehabilitated units.  

 
To update the applicant’s expected rents, Staff contacted the Rent Stabilization 
Board to obtain current rent rates for comparable residential units near the project 
area between Telegraph Avenue to the west, Prospect Street to the east, Durant 
Avenue to the south, and Bancroft to the north. To ensure that the rents would be 
most comparable with this site, this survey excluded mixed-use buildings along 
Telegraph Avenue and focused on buildings with residential uses only. Table 6 
below summarizes the average and median rent for each bedroom category, for 
this area: 
 

Table 6: Market Rent Ceilings  
Market rents near 2631 Durant (between 1/1/15 and 6/1/15) 

Bedrooms Count Median Average 
Studio 18 $1,495.00 $1,418.61 

1 22 $1,725.00 $1,692.27 
2 5 $2,495.00 $2,698.00 

 
When staff recalculates the applicant’s pro forma using the above figures, the 
estimated annual revenue from rent would increase from $274,392 to $344,760. 

 
To update the applicant’s expected expenses, Staff reviewed Alameda County 
Assessor’s website for information regarding current property tax levied against 
the subject property. According to the Alameda County Assessor’s information, 
the property currently pays $28,818 yearly in property tax whereas the applicant’s 
pro forma assumes $50,366.  Even with this change, the applicants’ 
representation of annual expenses is within the range found acceptable by the 

Attachment 4 - ZAB Staff Report 
Page 12 of 17



ZONING ADJUSTMENTS BOARD 2631 DURANT AVENUE 
June 25, 2015 13 of 17 
 

 
File: G:\LANDUSE\Projects by Address\Durant\2631-2637\UP 13-10000016\WORKING\2015 Resubmittal 

City for other pro-formas of 30-40% of revenue (in this case, the expenses 
represent 31% of revenue). 
 
Staff updated the pro-forma and found that the expected rate of return for a 
rehabilitated project would be 4.17%2, which is an increase above the rate of 
return indicated on the applicant’s pro forma (which was 2.48%). Staff then 
compared either rate of return with 4 other recent projects where financial data 
was presented to the ZAB.  For these projects, the typical rate of return was 6.0-
7.0%.  In the past, the ZAB and staff have considered this range rate of return 
acceptable because of its consistency with the return of the market as a whole. 
Using the information in the revised pro-forma, it appears to Staff that the 
applicant cannot make a fair return on investment by maintaining the dwelling 
units as a part of the rental housing market (The applicant’s pro-forma may be 
found in Attachment 6).  Thus, staff believes the ZAB can make the finding in 
support of granting a Use Permit per BMC Section 23C.08.030.E.3.

 
3. Elimination of Rent Controlled Units Under BMC Section 23C.08.030.F:  Per the 

City Attorney’s memorandum dated June 10, 2015, provided as Attachment No. 
8, BMC Section 23C.08.030.F does not apply to the proposed project because 
the project does not involve the combination and rehabilitation of rent controlled 
units.  

 
C. R-SMU Development: 

1. Sunlight/Shadow: The proposed project would be taller than the existing building 
and will create new shadows. As demonstrated in the attached plans (see 
Attachment 2), the proposed building would cast shadows on to the properties at 
2680 Bancroft Avenue and 2639 Durant Avenue to varying degrees at different 
seasons. The most significant shading impacts would be on the property 
immediate to the east at 2639 Durant Avenue. This building would experience 
shading on its eastern façade during the winter months during the evening hours. 
2680 Bancroft Avenue would also experience increased shading in the 
afternoon/evening hours during the winter months during the evening hours; 
however, the new shadows cast would primarily fall only on the parking lot. 
Because the shading impacts are limited to certain hours at various times of the 
year, the shadow impacts are not detrimental.  

 
2. 5th floor: Per BMC Section 23D.50.070.C.2, a 5th floor may be allowed with 

issuance of a Use Permit if the ZAB makes findings that at least 50% of the total 
building floor area is designated for residential use and that the project meets the 
purposes of the District.  

 
In support of a 5th story addition, staff notes the proposed height increase would 
be similar to the existing the Group Living Accommodation south of the site on 
Durant Avenue. Further, staff notes that the additional floor allows for 11 
additional dwellings, to help the City meet its regional housing needs as well as 

                                            
2 Note that Staff’s review of the pro-forma was not based on the higher rehabilitation costs provided by the 
applicant in June 2015.  If the new costs were used, the return on investment would decrease.   
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increase the amount of housing in the Southside. In support of making the above 
findings, staff notes the proposed building is entirely designated for residential 
use and advances many of the District purposes, including but not limited to, 
creation of high density, multi-story residential development close to the 
University Campus. 

 
3. Reduce rear yard setback: The R-SMU District regulations require a rear yard 

setback of 10-feet; however, the required set back may be reduced if approved 
through an Administrative Use Permit with a finding that the reduction is 
appropriate given the setbacks and architectural design of surrounding buildings 
(BMC Section 23D.52.070.E.1). The proposed setback and the relationship of the 
proposed building to the surrounding properties was closely reviewed by the 
DRC. Prior to finding that the design was ready for the ZAB, the DRC requested 
that changes be made to the 5th floor to remove one dwelling from the northeast 
corner of the building to preserve the rear neighbor’s view corridor. With the 
revised design, the rear elevation is broken into two parts so as to reduce the 
appearance of a solid building mass.  

 
Staff reviewed adjacent development to determine if a rear yard setback 
reduction can be supported. Staff notes adjacent properties to the north are a 
vacant (parking lot) and a commercial building (hotel) which has a 10-ft setback. 
Given these facts, and DRC’s recommendation, staff feels ZAB can make a 
finding to approve a reduced rear yard setback.  
 

4. Increased Lot Coverage:  Per BMC Section 23D.52.070.F.1, the maximum lot 
coverage for a 5-story building is 40 percent. However, for a main building that 
contains dwelling units or Group Living Accommodations or is located north of 
Durant Avenue, the lot coverage may be increased if approved through an 
Administrative Use Permit with a finding that the increase is appropriate given the 
setbacks and architectural design of surrounding buildings (BMC Section 
23D.52.070.F.1). As noted above, prior to finding that the design was ready for 
the ZAB, the DRC reviewed the project design, including the proposed lot 
coverage. Staff reviewed adjacent development to determine if the proposed lot 
coverage can be supported. Staff notes adjacent properties to the north are a 
vacant (parking lot) and a commercial building (hotel) which has a 10-ft setback. 
Given these facts, and DRC’s recommendation, staff feels ZAB can make a 
finding to approve a reduced rear yard setback.  

 
D. General Plan Consistency: The 2002 General Plan contains several policies 

applicable to the project, including the following: 
 
1. Policy LU-3–Infill Development: Encourage infill development that is 

architecturally and environmentally sensitive, embodies principles of sustainable 
planning and construction, and is compatible with neighboring land uses and 
architectural design and scale. 
 
Staff Analysis: The proposed project is an infill development project on 
underutilized parcel has been reviewed and recommended by the Design Review 
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Committee. The project would replace 18 units with 56 units, thereby creating 38 
new units near the UC Campus. The project’s location is ideal to take advantage 
of proximity to the University and Downtown as well as multiple public transit 
lines, which would reduce automobile dependence.  
 

2. Policy LU-7–Neighborhood Quality of Life, Action A: Require that new 
development be consistent with zoning standards and compatible with the scale, 
historic character, and surrounding uses in the area. 
 
Staff Analysis: The project is consistent with the applicable zoning standards for 
the R-SMU Zoning District and would housing to the student population near the 
UC campus, and would thereby reduce traffic and transit demand generated by 
students. 

 
3. Policy UD-16–Context: The design and scale of new or remodeled buildings 

should respect the built environment in the area, particularly where the character 
of the built environment is largely defined by an aggregation of historically and 
architecturally significant buildings. 

4. Policy UD-24–Area Character: Regulate new construction and alterations to 
ensure that they are truly compatible with and, where feasible, reinforce the 
desirable design characteristics of the particular area they are in. 
 
Staff Analysis: The building’s mass has been appropriately arranged and 
articulated to limit impacts of the proposed setbacks and height, including 
removing a portion of the 5th floor to protect adjacent hotel from unreasonable 
obstruction of light and air.  

 
5. Policy UD-32–Shadows:  New buildings should be designed to minimize impacts 

on solar access and minimize detrimental shadows. 
 
Staff Analysis: The project involves the construction of a 5-story building on a 
parcel where a 2-story building currently exists. Thus it will create new shadows 
on neighboring properties. However, as discussed in Section V.A.4, new show 
cast would not be detrimental to adjacent properties. 

 
6. Policy LU-23–Transit-Oriented Development:  Encourage and maintain zoning 

that allows greater commercial and residential density and reduced residential 
parking requirements in areas with above-average transit service such as 
Downtown Berkeley. 
 
Staff Analysis: The project provides 56 units where 18 units exist in a portion of 
the City that is served by multiple public transit lines and is close to the University 
campus.  
 

7. Policy H-1 Extremely Low, Very Low, Low and Moderate Income Housing: 
Increase the number of housing units affordable to Berkeley residents with lower 
income levels. 
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Staff Analysis: The project voluntarily restricts 1 unit to very low income 
households and is subject to the City’s Affordable Housing Mitigation Fee.  
 

8. Policy H-19–Regional Housing Needs:  Encourage housing production adequate 
to meet the housing production goals established by ABAG’s Regional Housing 
Needs Determination for Berkeley. 
 
Staff Analysis: By adding 38 new units, the project would help Berkeley meets its 
regional housing needs as well as increase the amount of housing in the 
Southside for UC students, year-round residents, and employees of the 
Southside businesses.  
 

9. Policy H-21- University of California: Encourage and promote construction of 
additional housing for students, staff and faculty, particularly family housing, 
within walking distance of campus and work with the University, private 
developers and nonprofits to increase the supply of affordable housing for faculty 
and staff.  
 
Staff Analysis: The project is within walking distance of the University Campus 
and is targeted for students.  
 

10. Policy EM-5–“Green” Buildings:  Promote and encourage compliance with “green” 
building standards. (Also see Policies EM-8, EM-26, EM-35, EM-36, and UD-6.) 

11. Policy UD-33–Sustainable Design: Promote environmentally sensitive and 
sustainable design in new buildings. 
 
Staff Analysis: The project intends to meet and/or exceed Title 24 energy 
conservation requirements, and would include the installation and use of Energy 
Star appliances, a 20-kilowatt PV solar rooftop system to power the common 
spaces, and would comply with water conserving landscaping and irrigation 
requirements. 

 
E. Southside Area Plan Consistency: The Southside Area Plan, adopted n 2011, also 

contains several policies applicable to the project, including the following: 
 
1. Policy LU-A1: Provide incentives to encourage development of a variety of 

different housing types that are affordable to students, University employees, and 
employees of Southside businesses:  

2. Policy LU-A1.A: Encourage a variety of housing types to be built in the Southside, 
including houses, condominiums, townhouses, apartment buildings, group living 
quarters, and loft-style housing, and encourage owner-occupied housing, rental 
housing, cooperatives and co-housing.  

 
Staff Analysis: The project is also located within the Southside Plan Area which 
encourages development of relatively high density in residential areas and a mix 
of housing types. The project would remove 18 units to be replaced by a new 
building that will provide 56 new units. The proposed building is compatible with 
the surrounding Group Living Accommodation uses. The benefits of the project 
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would include providing housing to the student population near the UC campus, 
and would thereby reduce traffic and transit demand generated by students, 
faculty and employees of the Southside Businesses. 
 

VI. Recommendation 
 

Because of the project’s consistency with the Zoning Ordinance and General Plan, and 
minimal impact on surrounding properties, staff recommends that the Zoning 
Adjustments Board: 

 
A. APPROVE Use Permit #2013-10000016 pursuant to Section 23B.32.040 and subject 

to the attached Findings and Conditions (see Attachment 1). 
 
 
Attachments:
 
1. Findings and Conditions 
2. Applicant Statement, Project Plans, received June 15, 2015 
3. Notice of Public Hearing 
4. Rent Stabilization Board memorandum, dated June 10, 2015 
5. Building Official’s Durant Determination Memo, dated January 30, 2015 
6. Developer’s Pro Forma Analysis 
7. Miller Starr Regalia letter, received May 29, 2015  
8. City Attorney’s Memorandum, dated June 10, 2015 
9. Correspondence Received 
 
Staff Planner: Immanuel Bereket, ibereket@ci.berkeley.ca.us, (510) 981-7425 
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NOTICE OF PUBLIC HEARING-BERKELEY CITY COUNCIL 
CITY COUNCIL CHAMBERS, 2134 MARTIN LUTHER KING JR. WAY 

2631 DURANT AVENUE 
 

Notice is hereby given by the City Council of the City of Berkeley that on NOVEMBER 17, 
2015 at 7:00 PM a public hearing will be conducted to consider appeals against a decision by 
the Zoning Adjustments Board’s approval of Use Permit #2013-10000016, demolition of the 
existing 18-unit rent controlled residential building to allow the construction of a new 5-story, 
56-unit residential building with 40 studios and 16 2-bedroom units, common facilities, bike 
storage, a rental/management office on the first floor and 2,240 sq. ft. of usable open space 
on a rooftop deck covered by a trellis in the R-SMU Zoning District. 
 

A copy of the agenda material for this hearing will be available on the City’s website at 
www.CityofBerkeley.info as of November 5, 2015. 

For further information, please contact Immanuel Bereket, (510) 981-7425 
 

Written comments should be mailed or delivered directly to the City Clerk, 2180 Milvia Street, 
Berkeley, CA 94704, in order to ensure delivery to all Councilmembers and inclusion in the 
agenda packet. 

Communications to the Berkeley City Council are public record and will become part of the 
City’s electronic records, which are accessible through the City’s website.  Please note: e-
mail addresses, names, addresses, and other contact information are not required, but 
if included in any communication to the City Council, will become part of the public 
record.  If you do not want your e-mail address or any other contact information to be made 
public, you may deliver communications via U.S. Postal Service or in person to the City Clerk.  
If you do not want your contact information included in the public record, please do not 
include that information in your communication.  Please contact the City Clerk at 981-6900 or 
clerk@cityofberkeley.info for further information. 

__________________________________ 
Mark Numainville, City Clerk 
 
Mailed: November 3, 2015 

NOTICE CONCERNING YOUR LEGAL RIGHTS: If you object to a decision by the City Council to 
approve or deny ) an appeal, the 
following requirements and restrictions apply: 1) Pursuant to Code of Civil Procedure Section 1094.6, 
no lawsuit challenging a City decision to deny or approve a Zoning Adjustments Board decision may be 
filed more than 90 days after the date the Notice of Decision of the action of the City Council is mailed.  
Any lawsuit not filed within that 90-day period will be barred.  2) In any lawsuit that may be filed against 
a City Council decision to approve or deny a Zoning Adjustments Board decision, the issues and 
evidence will be limited to those raised by you or someone else, orally or in writing, at a public hearing 
or prior to the close of the last public hearing on the project. 

If you challenge the above in court, you may be limited to raising only those issues you or someone 
else raised at the public hearing described in this notice, or in written correspondence delivered to the 
City of Berkeley at, or prior to, the public hearing.  Background information concerning this proposal will 
be available at the City Clerk Department and posted on the City of Berkeley webpage at least 10 days 
prior to the public hearing.  
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