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PUBLIC HEARING 
October 13, 2015 

To: Honorable Mayor and Members of the City Council 

From: Dee Williams-Ridley, Interim City Manager 

Submitted by:  Eric Angstadt, Director, Planning & Development 

Subject: ZAB Appeal: 2115 San Pablo Avenue 

RECOMMENDATION 
Conduct a public hearing and, upon conclusion, adopt a Resolution affirming the 
decision of the Zoning Adjustments Board (ZAB) to deny Use Permit No. 2013-0047, 
which involved the expansion of alcoholic beverage service now provided at Acme Bar 
& Company into unused exterior space abutting residential uses in an R-2 Residential 
District. 

FISCAL IMPACTS OF RECOMMENDATION 
None. 

CURRENT SITUATION AND ITS EFFECTS 
On May 28, 2015, the Zoning Adjustments Board (ZAB) held a public hearing and 
denied the application by Jennifer Seidman without prejudice by a 6-3-0-0 vote (Yes: 
Hahn, O’Keefe, Pinkston, Pinto, Tregub, and Williams; No: Christiani, Dominguez, and 
Donaldson; Abstain: None; Absent: None). On June 2, 2015, staff issued the notice of 
the ZAB decision. On June 11, 2015, Jennifer Seidman filed an appeal with the City 
Clerk. The Clerk set the matter for review by the Council on October 13, 2015. On 
September 29, 2015, staff posted the public hearing notice at the site in three locations 
and mailed notices to property owners and occupants within 300 feet of the project site, 
and to interested neighborhood organizations. 

BACKGROUND 
The project proposed to expand operations of an existing bar (Acme Bar & Company) 
into an outdoor patio area at 2115 San Pablo Avenue. The rear patio measures 
approximately 525 SF in area with total habitable outdoor area of 390 SF. The patio 
area, which is only accessible from the interior bar area, would have accommodated up 
to 24 occupants, and is adjacent to existing residential uses. The proposed hours of 
operation for the patio area would be the same as for the existing bar: Monday through 
Friday from 12:00 p.m. to 2:00 a.m. and Saturday and Sunday from 11:00 a.m. to 2:00 
a.m.  
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ENVIRONMENTAL SUSTAINABILITY  
The project is in compliance with all state and local environmental requirements. 
 
RATIONALE FOR RECOMMENDATION 
The issues raised in the appellant’s letter, and staff’s responses, are as follows. For the 
sake of brevity, the appeal issues are not re-stated in their entirety; refer to the attached 
appeal letter for full text. 

Issue 1: The appellant claims denial will cost the business (Acme Bar) hundreds 
of thousands of dollars in lost revenue: “The patio would add 240 sq ft1 
to my 600 square foot, increasing my space by one-third. This would 
increase my customer traffic by up to 25 people per day. With the 
average per person check of $13.00, this equals $325 a day/$9750 a 
month/$117,000 per year in lost revenue without a patio.” [p. 1 of 
attached appeal letter] 

Response 1: At the hearing, the ZAB heard testimony from City staff, the appellant, 
the Police Department, numerous neighbors of the appellant’s bar, who 
identified issues such as noise disturbances, loitering, and littering, as 
well as several individuals in support of the appellant’s request. 

 The ZAB heard testimony from City staff, confirmed by the appellant, 
that the State Department Alcoholic Beverage Control fined the appellant 
$3,000.00 for serving alcohol to a minor in 2009. On March 23, 2010, the 
appellant was advised by City staff that the use of the outdoor patio for 
consumption of alcohol would require a Use Permit. Disregarding staff’s 
advice, the appellant made improvements to the patio area and began to 
serve alcohol in the outdoor patio without obtaining the required permits, 
City review or approval.  After the illegal use of the patio was in effect, in 
the summer of 2010, the City received numerous complaints from the 
neighbors regarding noise generated by use of the patio area. These 
complaints were investigated and verified by Code Enforcement staff 
who issued a Notice of Violation to the appellant on October 2013. The 
Berkeley Police Department testified that they have received 17 phone 
calls for late night hour services from March 2013 to May 1, 2015. The 
complaints from callers ranged from excessive noise to unruly patrons.  
Based upon oral and written testimony received, the ZAB determined 
that the Use Permit findings could not be made, including physical 

                                            
1 The information presented in the appeal letter is not consistent with the project plans 
prepared by the appellant’s architect. According to the project plans, the rear outdoor 
patio area measures approximately 500 SF with net habitable area of 390 SF, which 
would accommodate a maximum of 24 persons based on Fire and Building Code 
regulations.  
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suitability, compatibility with existing and permissible land uses, and lack 
of detriment to the public interest, health, safety, or general welfare.   

 With respect to the alleged economic benefit, the appellant presented a 
similar economic argument to the ZAB. She argued an addition of one 
customer per day equals $10,000 in annual revenue. However, the ZAB 
noted that Fire Code standards limit occupancy for the existing bar to a 
maximum of 48 persons regardless of the size of the patio because it 
has only one egress. While the proposed expansion to the patio would 
expand the area available to patrons and may allow the appellant’s 
business to broaden its market base, the maximum occupancy would 
only increase to 49 persons, i.e., an increase in the total occupancy by 
one person, unless a second egress was provided. Given this limitation, 
the ZAB concluded that it could not find that the economic benefits could 
be achieved with the proposed patio expansion. The appeal does not 
present new information to suggest that the decision of the ZAB was in 
error. 

Issue 2: The appellant notes that the ZAB approved a similar establishment 
located at 2056 San Pablo Avenue, which has an outdoor serving area 
and a full liquor license, and asks, “Why was one approved and not the 
other? Same area, same size, both open air, both full liquor.”  [p. 1 of 
attached appeal letter] 

Response 2: At the hearing, the ZAB heard testimony from Planning staff, the 
appellant, the Police Department, and from numerous neighbors of the 
appellant’s bar, who identified issues such as noise disturbances, 
loitering, and littering, as well as from several individuals in support of 
the appellant’s request. In addition, the ZAB reviewed all written 
materials, including letters and petitions in support and opposition of the 
Use Permit application. 

 A distinguishing fact between the establishment located at 2056 San 
Pablo Avenue (Café V) and the appellant’s establishment is that the 
former is now a full service restaurant with a 250 SF outdoor seating 
area without known complaints, whereas the appellant’s establishment is 
a full bar without food services and with verified noise complaints. 
Whereas the use of the outdoor patio area at Café V concludes (both 
food and drink) at 10:00 p.m., the appellant sought to stay open until 
2:00 a.m. Whereas the ZAB did not hear any complaint about Café V, 
the ZAB received complaints regarding the noise impacts of the bar 
occurring within the tenant space on the adjacent residential 
neighborhood, outdoor loitering, and incompatible hours of operation that 
negatively impact the privacy and enjoyment of the nearby residential 
neighborhood. 
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 At the hearing, staff and the ZAB attempted to balance the needs of the 
appellant with that of the neighbors for orderly use of the bar. Staff 
recommended that the ZAB, should they approve the use permit, restrict 
the use of the outdoor patio area to only between 5:00 p.m. and 10:00 
p.m., and to install double-doors within the existing bar’s footprint to 
mitigate noise impacts on the adjacent residential neighbors. The 
appellant agreed to accept the limited hours of operation but only for a 
period of 6 months on a trial basis, but objected to the installation of new 
doors on the grounds that such an undertaking would be too costly and 
would reduce the interior floor area of the bar.  

 After considering the testimony of the applicant and the neighbors, the 
ZAB suggested several other measures to address the concerns of the 
residential neighbors, ranging from the full enclosure of the rear patio 
area to hiring an acoustic engineer to propose possible mitigation 
measures should the patio remain as-is. The appellant rejected the 
ZAB’s suggestions due to financial considerations. Because of the 
appellant’s lack of interest and unwillingness to mitigate potential noise 
impacts, the ZAB found that the expansion of the bar to the outdoor patio 
area adjacent to residences would be detrimental to the health, safety 
and general welfare of the public or other properties or improvements 
within the immediate vicinity. The ZAB findings for denial of the 
appellant’s Use Permit request are included as Exhibit A to Attachment 
1. 

Issue 3: The ZAB ignored 500 signatures in support of the patio expansion and 
“letters from the tenants living directly above my business at 2113 A San 
Pablo Ave and 2113 B San Pablo Ave. And the five letters of support 
from immediate neighbors.” [p. 1 of attached appeal letter] 

Response 3: Staff provided the ZAB with advance copies of petitions and letters, both 
in support and opposition of the application. At the hearing, staff also 
provided to the ZAB supplemental materials, petitions and letters in 
support of, and in opposition to, the application. The ZAB reviewed all 
written materials and questioned the authenticity of one of the petitions 
submitted by the appellant, where the names of petitioners appeared to 
be fictitious. Further, none of the persons who wrote letters in support of 
the application, including the tenants living directly above the bar, 
testified at the hearing on behalf of the appellant. Instead, the ZAB was 
presented with testimony from 9 neighbors who testified that the bar, by 
its operation, has been a source of noise disturbance and has attracted 
a substantial number of clients who have loitered in front of the premises 
in an area adjacent to the public sidewalk, with incidences of public 
urination and altercations. 
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 In making a decision to deny the Use Permit, the ZAB found the totality 
of evidence—including the disciplinary action by the Dept. of Alcoholic 
Beverage Control, disproportionate impacts to police services noted by 
the Berkeley Police Department, and the ongoing noise disturbances 
caused by the bar—met the required finding for denial. The appeal does 
not present new information to suggest that the decision of the ZAB was 
in error. 

ALTERNATIVE ACTIONS CONSIDERED 
Pursuant to BMC Section 23B.32.060.D, the Council may (1) continue the public 
hearing, (2) reverse, affirm, or modify the ZAB’s decision, or (3) remand the matter to 
the ZAB. 

Action Deadline: 
Pursuant to BMC Section 23B.32.060.G if the disposition of the appeal has not been 
determined within 30 days from the date the public hearing was closed by the Council 
(not including Council recess), then the decision of the Board shall be deemed affirmed 
and the appeal shall be deemed denied. 

CONTACT PERSONS 
Carol Johnson, Land Use Planning Manager, Planning & Development Department, 
(510) 981-7411 
Immanuel Bereket, Associate Planner, Planning & Development Department, (510) 981-
7425 

Attachments: 
1: Resolution 

Exhibit A: Findings and Conditions 
Exhibit B: Project Plans dated October 17, 2013 

2: Appeal Letter, dated June 11, 2015 
3: ZAB Staff Report, dated May 28, 2015 
4: Index to Administrative Record 
5: Administrative Record 
6. Public Hearing Notice 





 

RESOLUTION NO. ##,###N.S. 
 

AFFIRMING THE ZONING ADJUSTMENTS BOARD’S DENIAL OF USE PERMIT NO. 
2013-0047 THAT INVOLVED THE EXPANSION OF ALCOHOLIC BEVERAGE 
SERVICE NOW PROVIDED AT ACME BAR & COMPANY INTO UNUSED EXTERIOR 
SPACE ABUTTING RESIDENTIAL USES IN AN R-2 RESIDENTIAL DISTRICT AND 
DISMISSING THE APPEAL 
 
WHEREAS, on October 17, 2013, Jennifer Seidman (“applicant”) filed an application for 
a Use Permit to allow the expansion of alcoholic beverage service now provided at 
Acme Bar & Company into unused exterior space abutting residential uses in the R-2 
Residential District at 2115 San Pablo Avenue; and 
 
WHEREAS, on November 15, 2013, staff deemed this application complete and 
determined that the project was categorically exempt from the California Environmental 
Quality Act (“CEQA”) under Section 15301 (“Existing Facilities”); and  
 
WHEREAS, on May 14, 2015, staff mailed and posted a Notice of Public Hearing for the 
project in accordance with BMC Section 23B.32.020; and 
 
WHEREAS, on May 28, 2015, the ZAB held a public hearing in accordance with BMC 
Section 23B.32.030, and denied the use permit application; and 
 
WHEREAS, on June 2, 2015, staff issued the notice of the ZAB decision; and 
 
WHEREAS, on June 11, 2015, Jennifer Seidman filed an appeal of the ZAB decision 
with the City Clerk; and 
 
WHEREAS, on October 13, 2015, the Council held a public hearing to consider the 
ZAB’s decision, and, in the opinion of this Council, the facts stated in, or ascertainable 
from the public record, including comments made at the public hearing, warrant 
upholding the ZAB’s decision to deny the application. 
 
NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that it 
hereby denies Use Permit No. 2013-0047, and adopts the findings in Exhibit A for the 
project depicted in Exhibit B. 
 
 
Exhibits 
A: Findings to Deny 
B: Project Plans, dated October 17, 2013 
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2120 Milvia Street, Berkeley, CA  94704    Tel: 510.981.7410    TDD: 510.981.7474    Fax: 510.981.7420 

E-mail: zab@ci.berkeley.ca.us 

2115 San Pablo Avenue  
Use Permit #UP2013-0047 to allow expansion of alcoholic beverage service 
now provided at Acme Bar & Company into unused exterior space abutting 
residential uses in R-2 Residential District  

FINDINGS FOR DENIAL 
1. Pursuant to Berkeley Municipal Code Sections 23B.32.040, General Non-Detriment 

Finding, the Zoning Adjustments Board cannot find that the project described above, under 
the circumstances of the particular case existing at the time at which the application is 
granted, will not be detrimental to the health, safety, peace, morals, comfort or general 
welfare of persons residing or working in the area or neighborhood of such proposed use or 
be detrimental or injurious to property and improvements of the adjacent properties, the 
surrounding area or neighborhood or to the general welfare of the City, for the following 
reasons: 
 

� Granting the Use Permit will be detrimental to the health, safety and general welfare 
of the public or other properties or improvements within the immediate vicinity. 
Specifically, the Berkley Municipal Code Section 23E.64.090.B.6 requires proposed 
uses to be capable of meeting any applicable performance standards for off-site 
impacts. The proposed outdoor patio would  bring bar uses in closer proximity to 
residential uses and with an open air environment, noise levels would not be 
dampened.  

 
� The proposed use of the patio area to serve alcoholic beverages will not be 

consistent with the objectives of the C-W Zoning District and the purposes of the 
district in which the use is located. Although a sale of alcohol is permitted use 
subject to a Use Permit approval, the Berkley Municipal Code Section 
23E.64.090.B.2 of the Zoning Ordinance requires proposed uses to be compatible 
with surrounding land uses and buildings. The Zoning Adjustment Board has 
received complaints regarding the noise impacts of the bar occurring within the 
tenant space, outdoor loitering, and incompatible hours of operation that negatively 
impact the privacy and enjoyment of the nearby residential neighborhood. 

 
2. Pursuant to Berkeley Municipal Code Section 23B.56.090, the Zoning Adjustments Board 

hereby denies this project without prejudice. 

Exhibit A - Finding and Conditions 
Page 1 of 1
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FOR BOARD ACTION 
MAY 28, 2015 

 

2115 San Pablo Avenue – Acme Bar and Company 
Use Permit #UP2013-0047 to allow expansion of alcoholic beverage 
service now provided at Acme Bar & Company into unused exterior space 
abutting residential uses in R-2 Residential District  

I. Application Basics

A. Land Use Designations: 
� General Plan:  Avenue Commercial (AC) 
� Zoning:  West Berkeley Commercial (C-W) 

B. Zoning Permits Required:
� Use Permit (Public Hearing) to expand the service area for alcohol to the outdoor 

patio that abuts a Residential District, under BMC § 23E.64.030; and 
� Use Permit (Public Hearing) to allow the expansion of alcoholic beverage service 

to the outdoor patio, under BMC § 23E.16.040. 
 

C. CEQA Determination:  Categorically exempt pursuant to Section 15301 of the 
CEQA Guidelines [“Existing Facilities”].  
 

D. Parties Involved: 
� Applicant: Jennifer Seidman, 2115 San Pablo Avenue, Berkeley, CA 94704 
� Property Owner: Bruce Gordon and John K. Gordon, 2091 Rose Street, Berkeley, 

CA 94704 
 

 

Attachment 3 - ZAB Staff Report 
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Figure 1: Zoning and Vicinity Map 

 

Figure 2:  Floor Plan 
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Figure 3: Map of Alcohol Establishments within 1,000 feet of the Project 

 
ABC License Type Business ABC License Type Business 

09 - Beer and Wine Importer PREMIER CRU 41 - On Beer Wine Eating Place LOCAL 123 
17 - Beer and Wine Wholesaler  PREMIER CRU 41 - On Beer Wine Eating Place PRIYA RESTAURANT 
20 - Off Beer Wine PREMIER CRU 41 - On Beer Wine Eating Place EAT @ THAI 
21 - Off General ST HELENA LIQUOR 41 - On Beer Wine Eating Place CAFE YESTERDAY 
41 - On Beer Wine Eating Place LANE SPLITTER PUB 41 - On Beer Wine Eating Place CAFE V 
41 - On Beer Wine Eating Place TEMARI 47 - On General Eating Place TEMPLE BAR 
41 - On Beer Wine Eating Place LUCA CUCINA ITALIANA 48 - On General Public ACME BAR 
41 - On Beer Wine Eating Place GAUMENKITZEL   
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Table 1:  Land Use Information 
Location Existing Use Zoning 

District General Plan Designation

Subject Property ACME Bar & Company, residential 
uses on the second floor C-W Avenue Commercial 

Surrounding 
Properties 

North US Post Office, further north are 
retail uses C-W Avenue Commercial 

South Mattress store, and retail uses 
further south C-W Avenue Commercial 

East Single family residential uses R-2 Avenue Commercial 

West U-HAUL yard  C-W Avenue Commercial 

Table 2:  Special Characteristics 

Characteristic
Applies 

to
Project?

Explanation

Alcohol Sales/Service Yes 
 
ACME Bar & Company is a legally non-conforming bar in that it 
predates the City’s Use Permit requirements for sale of alcohol.  

Historic Resources No The project site does not contain any locally designated buildings 

Oak Trees No There are no Oak trees on site 

Parking  No 
 
ACME Bar & Company has a lawfully non-conforming parking status. It 
provides no onsite parking. 

Code Violations Yes 

The applicant used outdoor area for sale and consumption of alcohol 
even though she was advised that such a use required a Use Permit. 
Based on complaints from surrounding neighbors, and verified by Code 
Enforcement staff, that the Acme Bar & Company was using subject 
outdoor patio to serve alcohol, the City issued a Notice of Violation on 
October 3, 2013 (See attachment 3). Since that time, the applicant has 
ceased to use the patio area, and submitted an application for a Use 
Permit to legally use the patio area. 
 

 
Table 3:  Project Chronology 
Date Action

October 17, 2013 Application submitted 

November 15, 2013  Application deemed complete 

May 14, 2015 Public hearing notices mailed/posted 

May 28, 2015 ZAB hearing 

Attachment 3 - ZAB Staff Report 
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II. Project Setting 
 
A. Neighborhood/Area Description: This project is within one of the 6 designated 

‘Nodes’ of the West Berkeley Commercial Zoning District. The development pattern 
surrounding the project site is urbanized and consists of a wide range of medium to 
high intensity commercial uses.  A mattress store and home appliance store are 
located to the south; an office use is located to the north; and a U-Haul yard and 
residential uses are located to the west and east respectively.   

B. Site Conditions:  The project site consists of single parcel with two detached 
structures. The 2-story building fronts San Pablo Avenue with a ground floor bar and 
two dwellings on the second floor. The Acme Bar & Company (hereafter “Acme Bar”) 
measures approximately 600 sq. ft. in area and the dwellings are each 1-bedroom/1-
bath units. To the rear of the site is a single-story, 625 square foot building used for 
storage/office. The rear building is approximately 21-feet from the main building, 
creating an interior yard. Both buildings cover approximately 80% of the lot area. The 
interior yard area was furnished with tables and chairs providing an outdoor seating 
area, but the furnishings have been removed. No parking is provided on site. 

 
C. Background:  Acme Bar is a long-established bar with no food service and holds a 

Type 48 On-Sale General Alcohol Beverage Control (“ABC”) license, which 
authorizes the sale of beer, wine and distilled spirits.  This type of license is typically 
granted to bars, taverns, night clubs or similar establishments. Acme Bar predates 
the City’s use permit requirements for sale of alcohol, and therefore it is a legally 
non-conforming establishment. Available ABC records indicate the applicant, Ms. 
Jennifer Seidman, has owned and operated Acme Bar for the last 13 years. 
According to the ABC website Licensed Query System, there was 1 recorded 
violation against Acme Bar in 2009. Acme Bar was fined $3,000.00 for serving 
alcohol to a minor.  
 
On March 23, 2010, the applicant was advised by City staff that the use of the 
outdoor patio for consumption of alcohol would require a Use Permit. A Use Permit 
was not applied for, but nevertheless improvements were made to improve the 
former yard area to allow seating, and the use of this area for alcohol beverage 
service and consumption commenced without City review or approval. Later, the City 
received numerous complaints from the neighbors regarding noise generated by use 
of the patio area. Based on complaints from surrounding neighbors, and verified by 
Code Enforcement staff, the City issued a Notice of Violation on October 3, 2013 
(See attachment 3). Since that time, at the direction of Staff, the applicant ceased to 
use the patio area, and submitted an application for a Use Permit to legally use the 
patio area.   
 
On December 18, 2014, an amendment to Section 23E.16.040.B.2.c of the Zoning 
Ordinance became effective to allow establishments that sell alcohol without food 
with past violations to apply, and possibly obtain, a Use Permit to sell alcohol or to 
expand the existing service area or hours. Prior to this amendment, any application 

Attachment 3 - ZAB Staff Report 
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that involved the service of beer and/or wine, or distilled spirits, without food, could 
not proceed if the proposed operator had a prior violation regarding alcohol in the 
State of California, or violations of public safety or nuisance statutes or regulations in 
the City of Berkeley as verified by the Police Department.  
 
The Zoning Ordinance amendment now allows the ZAB to consider whether the 
“violations indicate a high likelihood of further violations and/or detrimental impacts 
from the proposed establishment. In making this determination, the Board may 
consider the number, frequency, and severity of prior violations, the time elapsed 
since the last violation, and other relevant factors.”   
 
The proposed Use Permit application was on hold while the Zoning Ordinance was 
amended. 

III. Project Description:

The applicant requests a Use Permit for expansion of existing operations of the Acme 
Bar into an outdoor patio area. The outdoor area measures approximately 525-sq.ft. It is 
only accessible from the bar and it can seat approximately 20 patrons. The proposed 
hours of operation are Monday through Friday from 12:00 p.m. to 2:00 a.m. and 
Saturday and Sunday from 11:00 a.m. to 11:00 p.m. The applicant is not proposing live 
entertainment, billiards, or other similar uses in the outdoor area, nor for any change to 
the operation within the building.  

 
IV. Community Discussion 

 
A. Neighbor/Community Concerns: Prior to submitting the application to the City, a 

pre-application poster was erected by the applicant in October 2013 and it was 
reposted in March 2015. On May 14, 2015, the City mailed 169 notices to adjoining 
property owners and occupants, and to interested neighborhood organizations, and 
posted the site and two locations in the vicinity of the site. 

 
As of this writing, staff has received a total of 12 communications in opposition (See 
Attachment No. 5), 5 letters and petition containing over 120 individual names in 
support of the application (see Attachment 6). It should be noted that opposition letters 
came from adjacent residents and business owners while the letters in support came 
from the current tenants of the units above the bar and a resident from nearby. The 
petition in support of the project provides no address information about the petitioners. 
In addition, the Berkley Police Department received 17 calls for service involving Acme 
Bar since March of 2013 when the City advised the applicant the need to obtain a Use 
Permit prior to utilization of the patio area (see Attachment 3).  

 
B. Committee Review:  No advisory committee review (DRC or LPC) is required for this 

project.  
 

Attachment 3 - ZAB Staff Report 
Page 6 of 11



ZONING ADJUSTMENTS BOARD 2115 SAN PABLO AVENUE 
May 28, 2015 Page 7 of 11 
 
 

 
 
File:  G:\LANDUSE\Projects by Address\San Pablo\2113-2115\UP2013-0047\ZAB 

V. Issues and Analysis 
 
A. Issues: 

1. Expansion of Alcohol Service Area: The applicant is requesting to serve distilled 
spirits in the outdoor patio area adjacent to residential uses. Since Acme Bar is 
seeking to expand its alcohol sales, in order to approve this request the ZAB 
must make findings of “Public Convenience or Necessity” (BMC 
§23E.16.040.B.2). Staff believes this application, as conditioned herein, 
satisfies the required findings as analyzed below. 

 
A review of the records maintained by the California Department of Alcoholic 
Beverage Control (ABC) identifies 1 other location (Handle Bar) within 1,000- 
foot radius that sells beer, wine and distilled spirits (see Figure 3). Unlike 
Acme’s Bar, Handle Bar is a bona fide restaurant.  

 
a. The proposed establishment will promote the City’s economic health, 

contribute to General Plan or Area Plan policies or further District purposes. 

In support of this finding, staff notes expansion of the Acme Bar may 
generate additional business sales tax revenue for the City, and may have 
ancillary economic benefits due to consumption of other local goods and 
services by customers. The project meets the District purpose by 
intensifying commercial use.  Staff believes this finding can be made. 

b. The economic benefits associated with the establishment could not 
reasonably be achieved without the proposed alcohol sales. 

In support of making this finding, the proposed use of patio area for alcohol 
beverage services is expected to increase revenue and the profit margin of 
this independently owned, local business. Increasing the seating capacity by 
up to 20 patrons may allow the establishment to expand and economically 
grow while creating additional employment opportunities. Since the applicant 
has not submitted an economic growth forecast and analysis for the 
proposed expansion, staff cannot firmly state denial would hinder its growth. 
However, it is reasonable to assume the establishment could not achieve 
the same economic growth if it could not expand the sales to the patio area.

c. If the applicant has operated a licensed establishment that has been the 
subject of violations regarding alcohol in the State of California, or violations 
of public safety or nuisance statutes or regulations in the City of Berkeley as 
verified by the Police Department, the Board shall determine whether such 
violations indicate a high likelihood of further violations and/or detrimental 
impacts from the proposed establishment. In making this determination, the 
Board may consider the number, frequency, and severity of prior violations, 
the time elapsed since the last violation, and other relevant factors. 

Attachment 3 - ZAB Staff Report 
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As part of staff’s review process, staff asked Berkeley PD to review and 
provide comment on the application, and to provide any complaints and calls 
for the services they may have received involving Acme Bar since the 
application was submitted. The Berkley PD has received a total of 17 phone 
calls for services from March 2013 to May 1, 2015. The most recent 
complaint occurred on February 13, 2015. The nature of calls ranged from 
excessive noise to unruly patrons. The Berkeley PD reviewed the proposed 
expansion and opposed hours of operation as proposed. They are 
concerned that extended hours of operation beyond 10:00 p.m. could lead to 
increase for police services due to noise (see Attachment No. 7). The 
Berkeley PD supports staff’s recommendation of closing the patio area no 
later than 10:00 p.m. 

 
d. If the proposed establishment is located within one thousand (1,000) feet of 

any public park or Berkeley Unified School District (BUSD) school, the 
Board shall take into consideration the effect of the proposed establishment 
upon such sensitive public uses. 

A tip of Rosa Park Elementary School property falls within a 1,000-foot 
radius of the subject site. In addition, although not part of the BUSD, REALM 
Charter Middle and High School, West Wind Academy, and Berkeley 
Montessori School Berkeley fall within the 1000-foot radius. The proposed 
business is not designed to attract these students and the hours students 
might be nearby do not overlap with the use of the outdoor patio area as 
conditioned. In addition, the space is private so minors cannot actively see 
consumption, and/or no signs to advertize the sales or consumption of 
alcohol are visible from the public right of way. Staff believes this finding can 
be made. 

 
e. The Police Department has reported that the proposed establishment would 

not be expected to add to crime in the area. 

Per Attachment 7, the Berkeley PD has reviewed the application for the 
expansion of alcohol service to the new seating area. Based on their review 
of the current establishment’s record, the Berkeley PD recommend denial of 
allowing the patio use until 2:00 a.m. as proposed. However, the Berkeley 
PD concurs with staff’s recommendation to limit use of the patio area from 
5:00 p.m. to 10:00 p.m. and prohibit any use of amplifying equipment, live 
entertainment, special events or other similar uses on the patio. Staff 
believes that these limitations should ensure that the expansion does not 
add to crime in the area. 

 
2. Use of Outdoor Patio to Expand the Service Area for a Bar: The applicant is 

requesting approval for outdoor seating adjacent to residential uses. The 
Zoning Ordinance aims to foster a harmonious, convenient, workable 
relationship among land uses, to protect existing land uses from inharmonious 
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influences and harmful intrusions, and to ensure that commercial and non-
commercial uses are compatible. 

 
Staff compiled a list of bars and restaurants with outdoor seating area that abut 
residential districts. Although there are no other identical establishments within 
a 1,000-foot radius, there are other bars and restaurants with indoor and 
outdoor seating and serving areas that abut residential uses elsewhere in the 
City, as noted in Table 4.  

Table 4:  Survey of Establishments with Outdoor Seating 

Address and Name District
Abutting/
Fronting 
District

Food
Service?

ABC 
Type

Hours of 
operation 
(Interior)

Hours of operation 
(Exterior)

1603 San Pablo 
Ave Bartavelle 
Coffee & Wine Bar

C-W R-2 Yes 41,
77

Mon-Sat 7-6 pm    
Sun 7-3 pm

Mon-Sat: 7 – 6 pm  
Sun: 7-3 pm

1920 Shattuck Ave 
Triple Rock 
Brewery

C-DMU R-2A Yes 41
Sun-Wed: 10 am
to 12 am, Thurs-

Sat:10 am to 
1:30 am

Closes at 10 pm

2432 Telegraph 
Ave Raleigh’s C-T R-SMU Yes 41 7 am to 1 am

Sun-Thurs: 10 am -
9:30 pm, Fri-sat: 10
am to 10 pm

2700 Bancroft Way 
Free House R-S(H) R-3(H) Yes 41 7 am to 12 am 7 am to 11 pm

Note: This list includes establishments with outdoor seating area directly abutting residential zoning districts.  

As illustrated in Table 4 above, the businesses end use of the exterior space 
well before 2:00 a.m. All the businesses except two end use of the patio area 
prior to 10:00 p.m.  The one business that closes the patio after 10:00 p.m. is a 
bona fide restaurant and use of the patio area is restricted to dining use. Based 
on these patterns, staff recommends that the ZAB limit the use of the patio to 
only 5:00 p.m. to 10:00 p.m. 

 
Because of the proximity of the project to adjacent residences, the project has a 
potential to create unreasonable noise or nuisances as proposed. To mitigate 
these concerns, Staff recommends that the Board limit the use of the outdoor 
patio to only 5:00 p.m. to 10:00 p.m. daily.  In addition, to address other aspects 
of this operation, Staff recommends that the Board adopt the following 
conditions and only if the operation fully complies with the following specific 
conditions: 

1. The outdoor seating area shall be closed and vacated by no later than 10:00 
p.m. each night and use of the outdoor area shall not commence prior to 
5:00 p.m. each day. As determined by the Zoning Officer, any significant 
change, modification, or expansion of the outdoor seating area shall require 
an amendment of this Use Permit;
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2. The applicant shall install double-doors, at least 5-feet apart, on both doors 
of the bar’s ingress/egress points in order to contain bar noise within the 
interior space. To reduce the potential for noise disturbances on nearby 
residents, all doors, including the main entrance doors, shall not be propped 
in the open position at any time and shall be designed to be self-closing. 

3. Dancing, live entertainment, amplified music or the use of freestanding 
sound amplification equipment (such as boom boxes) or freestanding public 
announcement (PA) systems (including microphones and speakers), disc 
jockeys, billiards, game machines, and other similar sound producing 
equipments are prohibited. No large public/private gatherings for special 
events shall be permitted unless previously approved by the City. Such 
events shall include, but are not limited to, major sporting events (such as 
Super Bowl or World Series), Holiday events, celebratory parties, 
fraternity/sorority parties or other similar events;

4. Prior to commencing alcoholic beverage retail service to the exterior patio, a 
placard shall be posted at the main entrance and in the outdoor seating area 
stating that alcoholic beverages cannot be consumed off the premises;

 
B. General Plan Policy Analysis:  The 2002 General Plan contains several policies 

applicable to the project, including the following:
 
1. Policy LU-7–Neighborhood Quality of Life, Action A:  Require that new 

development be consistent with zoning standards and compatible with the scale, 
historic character, and surrounding uses in the area. 
 
Staff Analysis: The use of the patio area will be subject to conditions of approval 
regarding potential noise, littering and loitering and good management practices 
to ensure minimal impacts on any nearby residential uses. 

 
2. Policy LU-27 Avenue Commercial Areas:  Maintain and improve Avenue 

Commercial areas, such as University, San Pablo, Telegraph, and South 
Shattuck, as pedestrian-friendly, visually attractive areas of pedestrian scale and 
ensure that Avenue areas fully serve neighborhood needs as well as a broader 
spectrum of needs. 

 
Staff Analysis: The addition of the patio area will intensify the commercial 
character of the San Pablo Avenue Commercial area and this designated node.  

 
3. Policy LU-33 Implement the West Berkeley Plan and take actions that will 

achieve the three purposes of the Plan: Implement the West Berkeley Plan and 
take actions that will achieve two purposes of the Plan: 
 
� Maintain the full range of land uses and economic activities including 

residences, manufacturing, services, retailing, and other activities in West 
Berkeley; and 
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� Maintain the ethnic and economic diversity of West Berkeley's resident 
population. 

 
Staff Analysis: The proposed project supports the West Berkeley Plan goals 
and policies by providing good services that contribute to the economic diversity 
of the West Berkeley. It will also intensify the commercial character of the San 
Pablo Avenue. 

 
VI. Recommendation 
 

To ensure that the project is consistent with the Zoning Ordinance and General Plan, 
and to minimize impact on surrounding properties, Staff recommends that the Zoning 
Adjustments Board: 
 
A. CONDITIONALLY APPROVE Use Permit # 2013-0047 to limit the use of the exterior 

service area to only 5:00 p.m. to 10:00 p.m., and that this approval is subject to the 
attached Findings and Conditions (see Attachment 1). 

 
 
Attachments:

 
1. Findings and Conditions 
2. Project Plans, received October 17, 2013 & Applicant Statement 
3. Notice of Violation, Issued on October 3, 2013 
4. Notice of Public Hearing, posted on May 14, 2015 
5. Letters in Opposition 
6. Petition in Support 
7. Police Memorandum 
 
Staff Planner: Immanuel Bereket, ibereket@ci.berkeley.ca.us  (510) 981-7425 
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Attachment 5 to this report, ZAB Appeal: 2115 San 
Pablo Avenue is on file and available for review at the 
City Clerk Department, or can be accessed from the 
City Council Website.  Copies of the attachment are 
available upon request. 
 

 
 

City Clerk Department 
2180 Milvia Street 
Berkeley, CA 94704 
(510) 981-6900 
 
or from:  
 
The City of Berkeley, City Council’s Web site 
http://www.cityofberkeley.info/citycouncil/ 
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NOTICE OF PUBLIC HEARING-BERKELEY CITY COUNCIL 
CITY COUNCIL CHAMBERS, 2134 MARTIN LUTHER KING JR. WAY 

2115 SAN PABLO AVENUE 
 
Notice is hereby given by the City Council of the City of Berkeley that on OCTOBER 13, 
2015 at 7:00 PM a public hearing will be conducted to consider an appeal against a 
decision by the Zoning Adjustments Board’s denial of Use Permit #2013-0047, to allow 
expansion of alcoholic beverage service now provided at Acme Bar & Company into 
unused exterior space abutting residential uses in R-2 Residential District 
 
A copy of the agenda material for this hearing will be available on the City’s website at 
www.CityofBerkeley.info as of October 1, 2015. 
 
For further information, please contact Immanuel Bereket, (510)981-7425 
 
Written comments should be mailed or delivered directly to the City Clerk, 2180 Milvia 
Street, Berkeley, CA 94704, in order to ensure delivery to all Councilmembers and 
inclusion in the agenda packet.   

Communications to the Berkeley City Council are public record and will become part of the 
City’s electronic records, which are accessible through the City’s website.  Please note: e-
mail addresses, names, addresses, and other contact information are not required, 
but if included in any communication to the City Council, will become part of the 
public record.  If you do not want your e-mail address or any other contact information to 
be made public, you may deliver communications via U.S. Postal Service or in person to 
the City Clerk.  If you do not want your contact information included in the public record, 
please do not include that information in your communication.  Please contact the City 
Clerk at 981-6900 or clerk@cityofberkeley.info for further information. 

__________________________________ 
Mark Numainville, City Clerk 
 
Mailed: September 29, 2015 

NOTICE CONCERNING YOUR LEGAL RIGHTS: If you object to a decision by the City Council to 

following requirements and restrictions apply: 1) Pursuant to Code of Civil Procedure Section 1094.6, 
no lawsuit challenging a City decision to deny or approve a Zoning Adjustments Board decision may 
be filed more than 90 days after the date the Notice of Decision of the action of the City Council is 
mailed.  Any lawsuit not filed within that 90-day period will be barred.  2) In any lawsuit that may be 
filed against a City Council decision to approve or deny a Zoning Adjustments Board decision, the 
issues and evidence will be limited to those raised by you or someone else, orally or in writing, at a 
public hearing or prior to the close of the last public hearing on the project. 

If you challenge the above in court, you may be limited to raising only those issues you or someone 
else raised at the public hearing described in this notice, or in written correspondence delivered to 
the City of Berkley at, or prior to, the public hearing.  Background information concerning this 
proposal will be available at the City Clerk Department and posted on the City of Berkeley webpage 
at least 10 days prior to the public hearing.  
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