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Office of the City Manager
Neighborhood Services-Enforcement Division

April 16,2015

40 Acres Farms Christopher Smith

1510 Ashby Avenue 1510 Ashby Avenue
Berkeley, CA 94703 Berkeley, CA 94703

Edwin H. Liu ' Aaron Glotzer

1522 Hamlin St. NE K&S Company, Inc.
Washington DC 20017 1035 San Pablo Ave, Suite 12

Albany, CA 94706
Via Certified and First Class Mail and Posting

Subject: NOTICE OF PUBLIC NUISANCE PURSUANT BERKELEY MUNICIPAL
CODE (BMC) SECTION 1.24.030 AT 1510 ASHBY AVENUE AND ORDER
TO IMMEDIATELY CEASE OPERATIONS

Dear Mr. Liu, Mr. Glotzer and Mr. Smith:

I am writing to notify you that the City has observed evidence that an illegal cannabis operation
is being conducted out the property at 1510 Ashby Avenue, Berkeley, California (the Property).

A Residential Cannabis Collective Is Prohibited Pursuant to BMC § 12.26.030.D

On February 15, 2012, Mr. Christopher Smith filed a Business License application for a
“medical marijuana collective” to be operated at the Property. (Attachment 1.) Mr. Smith
represented under penalty of perjury in this application that he established the collective on
January 8, 2012.

On February 16, 2012, Mr. Smith emailed Ms. Elizabeth Greene inquiring about the status of this
business license application. Ms. Greene responded that because the Property is located in both
a commercial zoning district (CS-A) and a residential zoning district (R-2A), a cannabis
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collective is prohibited because BMC § 12.26.030.D mandates that “[m]edical cannabis
collectives shall not be located in commercial or manufacturing districts.” (Attachment 2.)

On February 28, 2012, Mr. Smith then submitted a second business license application and a
Zoning Certificate application for a “medical marijuana service” to be operated at the Property.
This time, Mr. Smith stated under penalty of perjury that he established the business on August
13, 2009 and submitted a statement claiming it was a pre-existing non-conforming entity.
(Attachment 3.)

On March 15, 2012, Ms. Greene notified Mr. Smith that his February 28, 2012, application for a
cannabis collective at the Property was being denied. (Attachment 4.) Ms. Greene indicated that
the “application was denied because the property is zoning both residential (R-2A) and
commercial (C-SA) ... . As explained in response to the first application, a collective ... shall not
be in a commercial district.” Ms. Greene also rejected Mr. Smith’s legal non-conforming
argument.

Nonetheless, apparently as a result of the Superior Court’s denial of Mr. Smith’s Petition for
Writ of Mandate challenging Resolution No. 66,911-N.S. (Attachment 5) which ordered Mr.
Smith’s illegal cannabis operation at 1820/1828 San Pablo Avenue enjoined and terminated, Mr.
Smith has now “relocated” that illegal cannabis operation to the Property.

City staff has obtained a copy of a flyer which was observed being distributed to Mr. Smith’s
customers at the San Pablo Ave property. (Attachment6). This flyer indicates that the
dispensary was relocated to the Property. In addition, staff observed that the webpage paid for
and maintained by Mr. Smith on Weedmaps.com changed the address of the dispensary from the
San Pablo address to 1510 Ashby Avenue and includes the following announcement:

FOR IMMEDIATE RELEASE! As of Saturday April 11, 40 Acres Collective has relocated to our new location in Berkeley,
1510 Ashby Ave. We are near the corner of Sacramento St. Our new location is a short walk from the Ashby BART
Station and is also easily accessible by bus as 2 AC Transit routes (#49 and #88) stop near our new location. Please call
us @ 510-845-4040 for any questions, delivery requests. THANKS! :

This same announcement is repeated on the dispensary’s Facebook page. (Attachment 7.) In
addition, neighbors of the Property have contacted the City to complain about the existence of
the dispensary stating that there is a steady stream of traffic in and out of the Property which was
observed as late at 10:30pm on a weeknight. ‘

Surveillance by City staff has confirmed this level of activity. In addition, as was the case at the
illegal dispensary at the San Pablo address, staff observed that the door to the Property remains
wide open, individuals other than Mr. Smith are stationed inside the Property and these
individuals check the identification of those seeking to enter the Property prior to admitting them
entry. ’

A Cannabis Dispensary is Prohibited Pursuant to BMC §§ 12.26.030.F and 12.26.130

Thus, it is the City’s position that Mr. Smith has relocated his illegal cannabis dispensary
previously located at the San Pablo Avenue property to this Property. As Mr. Smith is fully



aware, operation of a fourth dispensary is prohibited because: 1) the Property is partially zoned
residential and dispensaries are prohibited from operating in a residential zoning district per
BMC § 12.26.030.F; and 2) since the City capped the allowable cannabis dispensaries to the
three ex1st1ng dispensaries in 2004, pursuant to BMC § 12.26.130 a fourth dispensary is only
permitted via the licensing process established in BMC Chapter 12.27 and Mr. Smith does not
have a license to operate a dispensary.

The Cannabis Operation Is Not Legal Non-Conforming

However, even if Mr. Smith claims he is operating a residential collective rather than a
commercial dispensary, this is also prohibited for the reasons set forth in Ms. Greene’s 2012
correspondence to Mr. Smith as set forth above. Moreover, in addition to the bases articulated
by Ms. Greene in that same correspondence, there is no basis to claim a lawful non-conforming
status for either a d1spensary or a collective at the Property since all ev1dence establishes that this
cannabis operation is “new”.

The Cannabis Operation Is In Violation of Chapter 12.27

In addition, if Mr. Smith claims that his cannabis operation is a residential collective, it is in
violation of the operating standards for collectives set forth in BMC § 12.27.120 because it has
generated more than 5 member trips per day, has had member trips to obtain cannabis after 9pm
and has impacted adjoining properties beyond those that are normal for residential use.

ORDER TO CORRECT

Based upon the violations of BMC Chapters 12.26 and 12.27 as described above, continued
operation of a cannabis operation at 1510 Ashby Avenue is a Public Nuisance pursuant to BMC
§§ 12.26.150 and 12.27.160 and is subject to further action to compel compliance by the City of
Berkeley if you do not comply with the following Order:

YOU ARE HEREBY ORDERED TO cease and desist all cannabis operations at 1510 Ashby
IMMEDIATELY.

CITATION

If you do not IMMEDIATELY cause the cannabis operation at the Property to cease as required
by this Order, you may be cited for violations of the Berkeley Municipal Code.

The administrative penalties for violation of the Berkeley Municipal Code can be as much as
$2,500 per violation or $10,000 per violation if an injury results. You may be cited for a
separate violation for each day and the penalties for subsequent violations may be increased.

If you fail to pay the citations issued, the total amount plus any late fees will attach to your
_property as a special assessment lien which shall be collected at the same time and in the same
manner as property taxes.




Please contact me at 510-981-2492 within two days from the date of this Notice to indicate
whether you intend to comply with the Order set forth herein.

Sincetely,

regory Daniel
Code Enforcement Supervisor

cc: G. Whitney Leigh, Esq.
Laura McKinney, Deputy City Attorney
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Address In Berkeley IS0 Asu b\ A(‘\/lg

i‘ Check here it lhls business was already active and you are a new owher [}

]
T

,_, I Date thls business became active under your ownerahip: 1 e

‘Check here if you have an ownership interest in another business in Berkeley L‘:}
Name/s of other business/es in whloh you have an ownership interest:

Raov May 2007

- NEW BUSINESS LICENSE APPLICATION FORM
Please read all instructions on the other slde before completing thls appllcallon and TYPE or PRINT CLEARLY,

L

Buslnesa Type v

Suippng

Somo)L

Business Name (DBA) v
Owner Nams:, FIRST__C_‘{LQQ____ LAST ?mN\'T W
Malling Address. AS\D  AsMBN M
City, State & Z|p_w%_,_g3 . 9410%
- PLEASE COMPLETE THE FOLLOWING INFORMATION

1, Buslness Phone, Sﬁ\o> ¥M5- :mﬂ 8, # of Employees ' ﬂ_z/

2. Emorgency Phone 9, # of Business Vehlcles

3. Fad ID or Soo Sac# 75~ 4§ 3%} P 10, Female Owned: [ Yes ¥l No

4, 0 partnerahip E(:orporaﬂon {1 Sole Owner 11. Minority Owned: R Yes [l No
' 6. State Sellor's Permit/Resale # 12. Date Flscal Year Ends laf3;

6. Contfeactors Lic#/Exp Dt _____ — 13. Emall Address ____ W Taasd AA @I Ao, (e,

7. Do you sell tobacco products? l.‘.l Yos TNo

COMPUTING THE PAYMENT AMOUNT FOR YOUR NEW BUSINESS LICENSE
- 14, New Business License Tax: $51 for most businesses; $77 for vental property (See note) $ Z Z QQ
16. New Business Licanse Replstration Fee
16. TOTAL AMOUNT DUE FOR NEW BUSINESS LICENSE - PLEASE REMIT $$
NOTE: Some businesess requlre different faes for a new license. Please contact Customer Service for m: %
MAKE CHECKS PAYABLE TO: City of Batkeley and mall or deliver to Finance ~ Customer Service, 1947 Center
Berkeley, CA 94704, F o %
. , 3 1% 5 2y

Under penalty of perjury, IMeclare I am authorized to make this application amtqg best of m;
knowledge and belief it is ajtrug, correct and complete statement made in good faith for Mﬁmﬂ
in compliance with the proyisiohs of the Berkeley Busmess License Ordinance, G

Signature/Xitle

Bxearive Niectee U LA T

See the other side for imporiant information and Instructlons before completing this application,

Finance Customer Service Center » 1947 Center Streat, 1* Floor, Berkeley, California 94704
Fhone: 510.981,7200 » TDD: 510,981 6903 » Fax: 510.981.7210 » Email; BusLic@ci.berkeley caug

# 91y sng

S PIRd MOt
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SRERV) Business Name:

X Busmess Address: ‘5\0 , JE

~<] Type of Business: E Collecuve [ Dispénsary
Submlttal Form° Medical Cannabis Criteria and Reqmrements

Thahk you for obtammg a City of Berkeley Business License, Obtaining a business license is required by
Chapter 9.04, Business Licenses, of the Berkeley Municipal Code, with additional requirements regarding

.oannabis busmesses In-Section 9.04.136, Cannabis Businesses, HoWever, a business license does not

givé your use legal status. The following information is provided to ensure that you are aware of other
City requitements thet'may apply to your business.

NOTE:. Colleetlves muist submit a scaled, dimensioned and-accurate flopr plan showing the area to

* . beused for cultivation as part of the business license application, Plans should he drawn to

architeet’s or engineer’s scale, as appropriate: (architect’s seale must be 1/8” = 17; engineor’s scale
must be 1 =10"). The scale, as well as the property address and narme/contact information of the
person preparlig the plah, should be included on, the plan, -

H

CRI'I‘ERIA ALL MEDICAL CANNABIS USES S
Section 12,26 of the Berkeley Municipal Code includes the following ctiteria for medical cannabis uses:
o Membership.in 5 medical cannabis collective must be restricted to qualified patients and their
primary caregivers. Primaty oaregivers shall not be allowed to obtain cannabis for their own
- personal use. A prlmary caregiver cannot be a membet of a medical cannabis colleotive unless
* the primary caregiver’s qualified patient is also a member, (12.26.040,8)
o Medical cannabis collectives and each member thereof shall not sell, barter, give away, or
"+ otherwise distribute cannabis to non-members of the medical cannabxs collective, (12.26.040.C)
¢ Medical cannabis collectives shall not acoumulate more cannabis than is necessary to meet the
. personal medical needs of their qualified patients. (12.26.040.D.1)
» . Medioal cannabis collestives that cultivate medical oannabis plants ontdoors or in any place that
. is visible with the naked eyé fiom any public or other property, can cultivate only 10 such plants
_atone time on-a single parcel or adjacont parcels of property. This restriction does not apply to
plants grown on-secure rooftops, balconies, or othet locations that are not visible from other
buildirgs of land. (12.26.040.E and 12,26.070.D)

e Collectives are strongly encouraged to consult available cannabis cultlvat;on literature to ensure
that medical oannabis cultivated under state law is.fiee of undesired toxing or molds.. Collectives

-are encouraged to use theif best effort to determine whether or not cannabls is orgamcally grown.
(12.26.060) \

o Collectives must maintain contemporaneous financial and operational records sufficient to show
compliance with Chapter 12,26 and state law governing medical cannabis. These records are
subject to inspection by the City. The records shall protect the confidentiality of the collective’s
members, (12.26.130)

.o Collectives must be in compliance with all other applicable federal, state and local laws.
. (12.26.140)

RECEIVED
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Bﬁsiness Address:'

CRITERIA ~ COLLECTIVE SPECIFIC :
"Seotion 12.26 of the Berkeley Munlclpal Code includes the followmg or 1term for medloal cannabis uses :
class:fied as collectives: B

¢ A collective is defined as “a cooperauve, afﬁliatlon, assocxatlon ot collective of persons )
scomptised exclusively and entitely of qualified patients and the pnmary careglvers of those

. patlents”. (12.26.030.D)

» The purpose of a collective is to provxde education, referral, or network services to qualified
‘patients, and to facilitate o assist in the cultivation and manufacture or acqmsition of medical
cannabis for qualified patients, (12.26,030.D)

o Except as pormitted by Section 12.26.130 or Title 23, medical cannabis collectives shall not be

- located in commercial or manufacturmg districts, ,

o Colleotives are only allowed as incidental to res:dentlal use, (12 26, 030 D)

L) Cultivation is limited to the lesser of 200 square feet or 25% of building square footage; area over

" that is not considered mcldental to a residential uss and is prohibited (12.26.040.D.2)

. CRITERIA DISPENSARY SPECIFIC -

- Section 12.26 of the Berkeley Municipal Code and Sectlon 23]3 16 070 of the Zoning Ordinance include

* the following criteria for medical cannabis collectives which are also. classified as dispensaties, In cases -

.of confliet or inoonsistencies between the oritera for collectives and dlspensaries, a dispensary shali
follow the ctiteria given for 4 dispensary,
» A dispensary is defined as “any medical cannabls collective that is allowed under Section
. .- 12,26,130 to dispense medical cannabis at a non-residential location™,  (12.26.030.E)
. » A dispensary may not be looated within 600 foet of another miedical cannabis dispensary ora
public or private elementary, middle or htgh school. (23E.16.070.A.2)
¢ .".A dispensary may also provide other services to its members, cultivate, aoquire, bake, store,
_ process, test, and transport medical cannabis, (12.26 030.E) o
"o In dispensing medical cannabis to its. quahﬁed patients or their ptimary categivers, a dxspensary
may be reimbursed for the cost of its services and materials, (12,26,030.E)
¢ Nonew dispensaries may bé approved until the City adopts a licensmg process and standards for
. medical cannabis dispensal ies, (23E.16.070.B) . .

ADVISORIES REQUIREMENTS FOR ALL MEDICAL CANNABIS USES
All. medlcal cannabis uses should also be aware of the following permit requirements:
Building and Fire Safety: It is unlawful for any porson, firm or corporation to erect, construct,
alter, convett or use, ocenpy or maintain any building or structure.or cause ot permit the same to
be done in violation of the following Berkeley Mumcipal Codes:
. > Section 19.28,020 (Building Code);
» Section 19, 30,030 (Electrical Code);
» Section 19.34.030 (Plumbing Code); and
> Section 19.48.020/109.1 (Fire Code). .

I hiave received this memo and am aware of the criterla and advisories contained herein.

 Business/Otganization Name; Acres e eAA | Py ' /3 Cw/ Coe sl |
Ownet/Reprosentative Name: : oo

Owner/Rgpresentative Signature:

o Phone nufnber for Owner/Representative: ( Sxi "/ | 8le -136g

D_ate. ‘ '}/ /S"/ {2

i, Roylied Rebruary 2012 - . } " Page2 of 2
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Greene, Elizabeth_

. _ .
t—'rom: Greens, Ellzabeth
Sent: Friday, February 17,2012 10:31 AM -
. To: '‘Chris Smith'
- . Subject: RE: Co-op Business License
. Attachments: . 1610 Ashby APN map.docx _
‘. Hello Chris and Toyo - , L

Berkeley has many parcels that are split between two zones, Usually this happens because the property lines have bean’
modified over time, In this case, the parcels on the westein end of the block (closest to Sacramento Street) used to be. .
configured differently. The C-SA (South Area Commerclal) district boundary runs along a former property line thatis -
now In.the middle of 1510 Ashby. (I've attached the Assessor’s Parcel Map for this block: the heavy lines are the current.
property lines, while the lighter lines are former property lines. The zoning.district boundary funs along the light line
that goes ‘through the circled 22 and 15; west of the line is zoned C-SA, east of the Iine Is rzonecl R-2A )

When a parcel Is split into two zoning distiicts, each part of the Iot Is subject to the provlslons of the dlstrlct In which it ls'
. located, Therefore, the C-SA portion of the lot is subject to the C-SA district regulations, and the R-2A portton of the Iot o
Is subject to the R-24 district regulations,

‘A collective miust be In a residential use and shall not be ina commercial district Since this property is parttally ln a
commercial district, we cannot sign off on the zoning for the buslness ﬂcense.

If you find another property that you are interested in, feel freeto call me ot stop by the planntng counter to check the '
zoning ahead of time . :

Sincerely,
Beth

. From; Chvis Smith [

Sent: Friday, February 17, 2012 8:38 AM
To: Greene, Elizabeth

- Subject: Re: Co-op Business License.

com]

How is that possnble? I thoughi that a parcel could-not be both restdenttal and connnerctal What is C-SA?
Whtoh zoning takes precedence?

Toya

From: "Greene, Ellzabeth" <EGreene@oi.berkeley.ca,us> -
To: Chris Srlth < ahoo.

Sent: Thursday, February 16, 2012 11:44 AM

Subjact' RE: Co-op Business License

Hello Chris— :

1 have been reviewing your applioatlon this morning and learned that the parcel is split between two zones - R-2A
(vesidential) and C-SA (commercial). Iam determining what that means for your use, Once Y have deter mined that I will
get back to you.

" Sincerely,
Elizabeth




From: Chris Smith [mailto:htan! | @yakioo.com)
Sent: Thutsday, February 16,2012 8: 43 AM
To: Gréeile, Blizabeth

" Subject: Co:op Business License

" Hi Ms Green,

I was followmg up with you regarding the busmess license my eooperatlve submltted yesterday February lSth L
2012, Iwas told that I would hear a response ina couple hours and still haven't heard. Can you please let me
know via email the results or if you have any questions or need addz’uonal mformatxon‘?

Thanks, :

Chrlstopher Sm1th

From: "Gteene, Bllzabath" eéne ol burkeley.o age
To: "Greens, Blizabeth" <EQ 1,berkels ) -

Sent: Wedriesday, February 8 2012546 PM -
Subject: MCC Cultivation and Dispensary subcommittee meotings, 2-15 12

Good evening -

o The ‘agenda packets for the Wednesday, February 15, 2012 Medical Cannhbie Commission (MCC) Cultivation
subcommittee and Dispensary subcommittee are attached The packets can also be found on the Commxssion s

websue' httg //yym cityoiberkeley,mfo/ContentDmplay aspx?1d—3126

Remember tha.t the Cultlvatxon subcommittee meetmg will statt at 1:30 PM, followed by the stpensary
* subcommittee at 3: 15 There will bé a 15 minute break between the mestings. :

Thanks, '

Elizabeth Ruess Greene,- AICP

Senior Planner

Sectetary to the Medlcal Cannabxs Commissmn
City of Berkeley

Phone - 510-981-7484

Fox - 510—981-’7490

Please Note, The City offices will be closed on.the followmg days:

Friday, February 10 - Cost-saving measure

Monday, Februaty 13 - Holiday (Lincoln's Birthday)
Monday, February 20 - Holiday (Presidents Day)
Friday, February 24 - Cost-saving measure
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S "

Date thia busihess became active under your ownership:
vy aoen oot Gheqkhen} 'lﬂfms bualneaswasalregdyaqllge andyou alga Y ,
T ) "Check here if you have an ownershlp interest in anothegy gg V erkeley L‘I.
' ﬂ“Nt\m _df’dmel‘bumﬁasalea I wman bdu‘have‘arl‘owhérslwmléré'ﬁf“' e B

"‘{‘( . LB 3. K} |u LIRI AN IR IYPH R edd o e, TN l\l G (., "'h‘l i R Mayamn
. Vi r ”, l W‘..- L0 e NEW"BUS]NESS LIGENSEHAPPL[(? ATI?“N, F(;EM ? 203‘? :
hu n 1) v uiu end o4 \| it b, ,m.n Wl i i.h :
Pleauo read qll instructions: on ma o!har afde hefore. complelmwhls applicmmm UGEOp fﬂm’i\ﬁ

v = s o i a e < et e
T

g 9 i A ke Kb '-‘-"h" FTOR I AU eSS B T R VAR I EE R i1 TSI
ﬁustnaés‘ T‘yﬁl")“ YR XE% L RV I “‘e"m o RO N
Addregs In Berkeley 1. ¥ Qm Fv ﬂa}.m

EID A F R LA A Y,
- Business Name (DBA)

' 0wner'Name. FIRST
Malllng Addmea_JMW N
C"y. 8’(&!0 & le_&wm”....l .

A

Suippng
SHX0)L,

2, Emergattcy Phone

o i Eie i‘-‘agner;ephofﬁs&qéorpéra u.n

¢SS et 15

' 7 Do youaell tObaceo PrOFSIOlS? EY" ﬁ.ﬂp g, o Pir B A 1¥n\4&‘ib}$,’:95

MU N R I R R N TE L Cep R i

Lo Thg ™ AR it f\h gt
MEN’T AM(;)'UN‘P l"(iR YOUR PIEW ’BUSINESS LICENSE

: l’.‘?'-’,'."l'a'«"ij QRpuT Nﬁ-‘m‘ PAYS
R I LR T A LA R 0k

(M Neyy Ruginass Licengs TM;” 1or moatb;slpos

K ’ i N "\(‘IIJ i\‘9 PN TR "IN

foes S77 for raptel Prmr*;s.(ﬁeenote). - Wm...

f'l..r.-'n: .:--"'b.':’ ”\. l'ln I ;‘] ls\u',
e 2 & P

S

N 16 'New Buelness Lloenae Reglatrauon Fee .!

Fansng

' 'Nofé""é;r}xé'bu'a]h"e'ééeliiéqdﬁé'uméimht‘fe'es i&?&“ﬁé'{m}ée'ﬁéb Plskibicontact Gudtdrher Service for more information.
sMAKE CHEGKS PAVABLE TO:-Qlty of Berkoloy and mall or dellventq Flnance Cuotomar Servlca. 1947 canler su'est
Berkeley; QA|94704. S, 'xmn v .-: e :'; I SIS TR RS n e Letg A i
t- SRR R TR P KN ' .,,:.,.,.,.,,A..,,; B A T T A A TR -,:--

T ;Uml AR 1T E T :”uh(rsl r\ ln,- i y‘ A .

Under penaltymt‘ perjuryy L. denlare l am,autharlzed 't;; make this. applleuﬂon amf :that\to the best of my
knowlédge aind beltef it is ¢ corrpet and complete statement made in good faith for the period stated,

l‘»l‘

ln compliance with the pr é"of the Beh‘keley 'Basdinbss Llcense Ovﬂlnahce}'
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Forty Acres Medidal_ Marijuana Growers .Cdlléctlve Is4 non«-conf.ormihg
entity. We were established August 13%, 2009 prior to Measure T
amending ordinance pertaining to medical cannabis by amending
sections 12.26.030, 12.26.040, 12.26.110, 12,26.130, and 23E.16.070 of
‘the Berkeley municipal code and adding sections 12.26,150 and .
23E.72.040 to the Berkeley municipal code. Licenses were made
unavailable to col'lec.t.lves until January 1%, 2012; therefore, Forty Acres
Medical Marljuana Growers Collective Is a non-conforming entity.

RECEIVED
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I | RECEIVED

R PLANNING G DEVEL"PMENT e

o . " . : -
Land Uso Planning, 2120 NIIVIa Siteot, Berkeloy, GA 4704 " l -Bm*a""—"""'""".. e e

3] el 5109817410 TOD: SID9BLE Faxs S109817420 Emal; ﬂannlnn@akww
‘ LAND USE PLANNING

ZONING CERTIFICATE APPLICATION |

FOR BUSINESS LICENSE APPLICATIONS

. nddrese:_ |10 Aquby AVENEE | SultelUnit |
' ApplraantNama Mﬂ San A ‘ ' Phone#: f§|Q> f( ~130¢,
Business Name: ' + WAy, NV'”'Prevlous buainess attms location; K o
Describe prod'uotélsswlces provlded: » Wécw/f I’lMﬂ.u BN %Jj%_a_

Mas the pﬁoperty owner authorized this business? hYes [LlNo Leése area (sq. ft.): fZﬁQ@

Do you intend to: !ncmasalmdum leaso orea? Ll Yes ' install a naw !gn? Q Yes RNo
' Hotrrs of Operation: Mon=Thu _ﬁ;l@ Friday__Z° % Saturday ‘7 G L%} Sunday 2 3 ( / )
Doss the businaas have off-street parking? Bdyves  BUNo - If yas, how many spaces?
Location of paridng: {2 Same property Q Other location (daadrlbe): ekt .
Will you sell alcoholic beverages? Cves @No IFyes, list ABG license type:
| Will you sell tobacco products? ' Qves Rino qua the bu,;'inesdfl.hé"gi;?_g’?‘in,adjuana? QYes No E]
Will you offer liva entertalnment or music? (1 Yes FZNO if yen, desoribe:
BUSINESSES SERVING FOOD & DRINK ONLY:
Number of séats: Buslest days/times:
Pascribe smoke and odo} contvols: ‘
Alcahol served (check allthat apply): O Beer I Wine 0 Liguor

Q Only withmegls  [J Separatefrommeels £ Atabar
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. Planning and Development Department
March 15 2012

' Chris Smlth :
" Forty. Acres' Medical Marijuana Growers Collective
1510 Ashby Avenue : o
'Berkeley, CA 94703

Dear Mr Smrth

On February 28, 2012, the Planmng Department recalved two applications from the _
Forty Acres Medical Marijuana Growers Collective for medlcal canhabis
sen(iceslcollectlves one located at 1820 Sen Pablo Avenue, Unit 10, and the other

" located'at 1510 Ashby:Avenue.  In both applications, you state that the businesses were .

established prior to passage of Measure T, and should therefore be considered non-
A conformmg entltres :

' In order for a use to be considered legal ncn—conformmg, it must ‘be established or
constructed with the prior approval of, or legalized after the fact by, either'a Zaning
Certificate or all required Permits” (Zoning Ordinance Section 23C.04.010). While
Berkeley Municipal Code Chapter 12.28, Patient's Access to Medical Cannabis Act of
2008, specifies locations for dispsnsaries and collectives, the Zoning Ordinance has'
never had an approval process or specified allowable locations for collectives or any
medical cannabis uses other than dispensarigs. ‘Therefore, collectives and other non-
dlspensary medical canhabis uses cannhot be considered |ega| non-conforming uses
under the- Zoning Ordinance, regardless of when they were established. There Is no

- type, of nonconformmg status other than as defined in the Zonmg Ordinance.

Since a collectrve cannot be consrdered legal non-conforming, then it must be in
compliance with the current Municipal Code and Zaning Ordinance. According to
Berkeley Municipal Code Section 12.26.030. D, collectives have tha following
. restnctlons
¢ They shall not be Iocateq in commercial or manufacturing distriots; and .
o They shall only be allowed as incidental to residential use.

LX)
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The 1820:San Pablo site is iocated In a commercial distrlct C-W (West Berkeley ,

Commercial District). - Unit 10, along with other units on the second floor of the building,
. was inspected by the City of Berkeley's Code Enforcement Division in Januery 2012, .

. The Inspection determined that the medical cannabis use was not Incidental to a
residence, and It was located in a commerclal district, - Additionally, the units that did.
- éxist were llegally created - the approved use of the second floor. was commercial, not
* residential, Néither building permits nor zoning permrts were issued that would have o

iegally éstablished the units on the sacond floor as resldential units. '

The 151'0 Ashby appiication is a follow-up to an appllication receivet_;i oh February-15; -
2012; That application was denled because the property is zoned both residential (R-
2A) and commercial (C-SA), with the majority of the house on the commercial side of
the line dividing the two distrlcts. As explained in the response to the first application, a
-collective must be in a residential use aind shall not be ih a commercial district, Since

* this property is partially in a commercral district staff cannot sign off on the zoning for
the busrness license. .

Based on the information submitted staff cannot approve busmess Iicenses for medlcal
“ cannabls collactives at elther 1820 San Pablo or 151 0 Ashby._ If you have any
: questions or.need additional mformatron please contaot me. at 510-081-7484 or.
- egreens@cltyofberkelsy.info : :

‘ Elizabeth Greene AlCP , _
'Secretary to the Medrcai Cannabrs Commission

‘Sincereiy. '

cc Chrrs Smrth Forty Acres Medioal Maruuana Growers Coliecirve. 1820 San Pablo
: Avenue, Berkeiey, CA 94703 .
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RESOLUTION NO. 66,911-N.S.

DECLARING THE PROPERTY AT 1820/1828 SAN PABLO AVENUE OPERATING AS
AN UNLAWFUL CANNABIS USE IN VIOLATION OF BERKELEY MUNICIPAL CODE
(BMC) CHAPTERS 12.26 AND 12.27 AND THE ZONING ORDINANCE (SECTIONS
23B.56.010.A, 23B.56.020, 23E.16.070, 23A.12.010, AND 23E.64.060); AND IS A
PUBLIC NUISANCE UNDER BMC CHAPTER 23B.64; AND (2) ORDERING THE
UNLAWFUL CANNABIS USE ENJOINED AND TERMINATED AND THE UNLAWFUL
CONVERSION OF THE PROPERTY INTO 11 TENANT SPACES REMOVED

WHEREAS, on November 6, 2014 the Zoning Adjustments Board (ZAB) held a duly :
noticed public hearing as required by Berkeley Municipal Code (BMC) Section
23B.64.030; and

WHEREAS, on November 13, 2014 the ZAB adopted Resolution Number 14-01
recommending that the City Council, after conducting a public hearing, find and
determine as follows: that 1820/1828 San Pablo Avenue a public nuisance pursuant to
BMC Section 23B.64.020 and order the unlawful medical cannabis use enjoined and
termmated and the 11 separate tenant spaces removed; and :

WHEREAS, although the property owner has consented to the ZAB's recommendation,
~ Mr. Smith has not; and

WHEREAS, on January 20, 2015, the City Councnl held a duly noticed public hearing as
required by BMC Chapter 23B.64; and

WHEREAS, on October 14, 2014, the City Attorney advised Mr. Chnstopher Smith’s
counsel that, per the City’s standard procedure, the Board would not be advised by its
own attorney in this proceeding. However, Mr. Smith’s counsel waited until the
afternoon of the November 6 hearing to provide his objections to this procedure; and

WHEREAS, Mr. Smith's counsel claimed that “by refusing to provide the ZAB with
independent counsel, the City Attorney places the ZAB in the position of naturally
deferring to the legal pronouncements of the Clty Attorney, and to treat its analysis as
that of the Board”; and

WHEREAS, under BMC Chapter 23B.64, the ZAB acts as an advisory body to the City
Council and not a decision making body in this proceeding. On its recommendation, the.
~ Council conducts a de novo hearing. For that reason, the same Due Process principles
that apply to a decision making body do not apply to the ZAB; and

WHEREAS, even if the ZAB were a decision making body in this proceeding, no law
requires that it be advised by its own counsel. Instead, the Supreme Court ruled in
Morongo Band of Indians v. State Water Resources Bd. 45 Cal.4th 731 that Due
Process was not violated by one attorney appearing before it in a prosecutorial role (as
the Deputy City Attorney did here) and another attorney advising the decision maker (as
occurred when Council considered the Board’s recommendation). In fact, the Supreme
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Court found in that case that it would not violate Due Process for the same lawyer to
serve as a prosecuting attorney and advisor to the Board on an unrelated matter; and

WHEREAS, the Court held “any tendency for the agency to favor an agency attorney
acting as prosecutor because of that attorney’s concurrent advisory role in an unrelated
matter is too slight and speculative to achieve constitutional significance” (/d. at 737.);

and

WHEREAS, based on that authority and its advisory role in these proceedings, the
Council finds there was no constitutional requirement that the ZAB be advised by its
own independent counsel; and

WHEREAS, Mr. Smith’s counsel also claimed at the November 6 hearing that the City
argued to the Superior Court the week prior that his Motion to Quash evidence from an
inspection warrant would be decided by Board and, thus, the Board must rule on the
Motion. However, the City actually argued Mr. Smith’s Motion to Quash was moot
because the “City no longer intends to rely on evidence gathered a year ago because,
frankly, it is stale”; and .

WHEREAS, although Mr. Smith’s counsel claimed at the November 6 hearing that he
had provided the Board “with a motion to quash certain of the evidence that was
received here” “because the City is relying substantially on evidence that we contend
was unlawfully seized”, he failed to identify any evidence relied upon by staff that was
subject to his Motion to Quash; and

WHEREAS, in fact, the ZAB staff report, the staff presentation to ZAB at the November
6 hearing and ZAB Resolution Number 14-01 all did not rely on any evidence generated
from the October 2013 inspection; and

WHEREAS, the Council staff report and the staff presentation to Council at the January
20 hearing also did not rely on any ewdence generated from the October 2013; and

WHEREAS, based on the foregoing, the Council finds that the ZAB was not and it is not
required to make a determination on Mr. Smith’s Motion to Quash because no evidence
subject to it was before it; and -

WHEREAS, Mr. Smith insists that he be accorded the same process as was used for
the two other illegal dispensaries. Consistent with the ZAB's and Council’'s procedures,
both of those prior proceedings did not involve cross-examination of withesses; and

WHEREAS, the City Attorney reiterated to Mr. Smith's counsel in June 2014 that it was
the Board’s standard practice to not allow cross-examination of witnesses and
attempted to understand whether Mr. Smith would argue that this standard practice
would not accord Mr. Smith due process. In particular, the City Attorney stated in an
email to Mr. Smith’s counse! “I understand your answer to be that if the City were to
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proceed by way of a hearing before the ZAB, you would insist that, for instance, ...
cross-examination be allowed”; and

WHEREAS, ‘Mr. Smith’s counsel responded “[t]Jo be clear, we have never insisted that
cross-examination ... is required for due process’. The City Attorney then stated in
reply “If | understand you correctly, you agree that the fact that the ZAB/City Council
nuisance abatement proceedings under BMC 23B.64 do not include cross-examination
.. does not result in a denial of due process”; and :

WHEREAS, Mr. Smith’s counsel responded “we request that you confirm that Mr. Smith
made no demand for the right to cross-examination ... " and the City Attorney replied
“what | can confirm is that until now neither you nor Mr. Smith has stated that you or he
would nof demand ... cross-examination in the ZAB/City Council process. . Indeed, at
one point you characterized my request to confirm that you were not making these
demands as a request that you ‘waive’ due process rights.” Having concluded that Mr.
Smith’s counsel was finally indicating that Mr. Smith would not insist that cross-
examination was required in order to comply with due process in a proceeding pursuant
"~ to BMC Chapter 23B.64, the City Attorney then stated “[w]e will issue a revised and
superseding notice under Chapter 23B.64"; and

WHEREAS, nonetheless, Mr. Smith’'s counsel submitted a brief to the ZAB on the
afternoon of the November 6 hearing that asserted “the failure to allow cross-
examination where the facts establish the need for such examination is an abuse of
- process.” He then characterized the City Attorney’s request to simply understand
whether Mr. Smith intended to argue that the ZAB’s standard- procedures were in
violation of his due process rights as a “demand for waiver of Mr. Smith’s due process
rights” and, as such were allegedly “contrary to public policy and unenforceable” and
then “insistjed] on the right to confront the City's withesses” “because under the
circumstances presented, cross-examination is necessary in order to have a fair
hearing”; and

WHEREAS, Mr. Smith’s counsel already cross-examined the City witnesses when the
matter proceeded in front of the hearing officer pursuant to BMC Chapter 1.24.
However, Mr. Smith was not satisfied with that process and insisted that his case be
prosecuted before the Board as the other two illegal dispensaries had been; and

WHEREAS, Mr. Smith’s counsel pointed out that the authority relied upon by staff in the
staff report (Mohilef v. Janovici 51 Cal.App.4th 267 (1996)) involved a case where
limited cross-examination was allowed. However, the Court did not restrict its holding to
the fact that limited cross-examination was allowed or indicate that, where limited cross
examination was not aliowed in a pubhc nuisance hearing, that Due Process would be
wolated and

WHEREAS, the Court instead found that requiring cross-examination would strlp the

process of its informality, would lengthen hearings and either encourage witnesses to
hire counsel or not testify at all. (/d. at 301.); and
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WHEREAS, in response to Board member Tregub's questions about why Mr. Smith was
demanding a hearing pursuant to 23B.64 which may not involve cross-examination
when the City had proceeded pursuant to Chapter 1.24 which did allow cross-
examination, Mr. Smith’s counsel claimed “the cross examination could not take place
before the hearing officer. He had just been disqualified. And so the cross examination
that we sought was to not just cross examine him regarding in a vacuum, but cross
examine him before a body"; and

WHEREAS, staff explained that the City had offered to allow Mr. Smith's counsel to
conclude his cross-examination of the only remaining witness before the hearing officer
was dismissed and submit the transcript to another hearing officer, but Mr. Smlth s
counsel declined that offer; and

WHEREAS, Mr. Smith's counsel explained his desire to cross-examine Mr. Daniel at the
ZAB hearing as follows “[o]ne of the critical issues in this case is that the city has
-engaged in an extensive effort to prevent my client and the other from rehabilitating the
facilities at this location. And Mr. Daniels [sic] is one of the people, for example, who
although the City, one of our key issues is that the City took the position that they would
overtly invite the homeowner to take one of three options to either remove the existing
facilities or to repair them, to bring them into compliance. Meanwhile Mr. Daniels [sic]
privately told the homeowner don't bring them into compliance”; and

WHEREAS, Mr. Gregory Daniel responded to this accusation and stated: “The attorney
for Mr. Smith repeatedly stated that | discouraged Mr. Soe from making any -- correcting
any of the violations. That's absolutely not true. In your packet is a notice of violation,
we issued in January, 2012. In that notice of violation, it gives you three specific options.
In each of those options Mr. Soe is ordered to submit the appropriate application to
planning. Code enforcement doesn't make determinations on what you can or cannot
correct. We just give you the options. Remove it, legalize it, prove that it existed”; and

WHEREAS, the ZAB had an opportunity to consider the charge against Mr. Daniel by
Mr. Smith’s counsel, hear Mr. Daniel's response, observe both individuals demeanor
_and weigh the credibility of their statements; and

WHEREAS, the Council finds that allowing cross-examination would strip the prooess of
its informality, would Iengthen hearings and either encourage witnesses to hire counsel
or not testify at all and, in light of the fact that Mr. Smith’s counsel already cross-
examined the City’s withesses and he was offered an opportunity to complete his cross-
examination of the only remaining witness, Mr. Daniel and Mr. Daniel responded to Mr.
Smith’s attorney’s accusation regarding the alleged statement he made to Mr. Soe, the
Board and Council are not required to deviate from the standard practice of not allowing
cross-examination at public nuisance hearings in this matter; and
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WHEREAS, although Mr. Smith claims he wanted a process like the other illegal
dispensaries, he objected to the entire ZAB staff report as a “flood of hearsay
assertions”; and

WHEREAS, the staff report explains that hearsay is admissible in administrative
nuisance abatement proceedings and Mr Smith’s counsel did not provide any contrary
authority, and

WHEREAS, the staff report is largely a summary of ‘documentary evidence which is
aftached as exhibits the majority of which are either not hearsay or fall within exceptions
to the hearsay rule; and

WHEREAS, according to City records, 1820/1828 San Pablo Avenue (the Property) is
the second floor of a two-story commercial building located in the C-W District which is
a commercial zoning district. The Property is owned by Clarence Soe/Soe Group and
FJSC Soe Group (collectively “the owner”). The last legal use of the Property was a
modern dance studio per Use Permit No. 6894 issued in 1972. Smce then, no other use
has been approved by the City; and

WHEREAS, because the only lawful use of the Property from 1972 until today has been
a commercial use as a modern dance studio pursuant to Use Permit No. 6894, no lawful
residential use has ever been establlshed at the Property; and

WHEREAS, in 2004, Berkeley Municipal Code (BMC) Section 12.26.130 (formerly
* Section 12.26.110) imposed a cap on the number of medical cannabis dispensaries that
may operate in Berkeley at any one time. Mr. Smith’s cannabis operation was not one
of the three authorized dispensaries in existence at that time; and

WHEREAS, BMC Section 12.26.130 now allows four medical cannabis dispensaries,
with the fourth to be selected in 2015 through a competitive selection process. Thus, at
present, only three dispensaries are allowed in Berkeley, and

WHEREAS, Mr. Smith has claimed that he is not operating a dispensary. Rather, he
has claimed that he is operating a “collective” (Berkeley ordinances do not limit the
number of collectives allowed), but collectives are prohibited in commercial zoning
districts pursuant to BMC Section 12.26.030.D, which states “[m]edical cannabis
collectives shall not be located in commercial or manufacturing districts, and shall only
be allowed in residential dlStrICtS and only to the extent they are incidental to residential
use”’; and

WHEREAS Mr. Smith has further claimed that his alleged collective has “legal non-
conforming” status because it was established in 2009, before the adoption of Measure
T in2010; and

WHEREAS, at the November 6, 2014, hearing, Mr. Smith admitted that he no longer
occupies the units at the Property where he operated his alleged collective in 2009
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because he was evicted from that space; now, he instead operates out of different units
- at the Property: “Well, part of my house was taken apart because | got evicted from part
of my house. At first | had one set of rooms then | had all of the rooms, then | had less
than half the rooms. So my rooms and my bedrooms have been changing just like that.
‘Over the past few years. So, | go from certain number of units, | go for more units, all of
the time | ask for permits and 1 get nothing . . . . Now | got to get out of those units. Now
| got to reduce everything here”; and

WHEREAS, in order for a use to be considered legal non-conforming, it must “be
established or constructed with the prior approval of, or legalized after the fact by, either
a Zoning Certificate or all required Permits” (BMC § 23C.04.010.); and

WHEREAS, while BMC Chapter 12.26 specifies allowable locations for dispensaries
and collectives, the Zoning Ordinance has never had an approval process or specified
allowable locations in commercial districts for collectives or medical cannabis uses other
than dispensaries. (BMC § 23E.16.070.) Therefore, collectives and other non-
dispensary medical cannabis uses cannot be considered legal, non-conforming uses
under the Zoning Ordinance regardless of when they were established; and

WHEREAS, since there is no recognized non-conforming status in the BMC (including
Chapter 12.26) except as defined in the Zoning Ordinance, a collective could never
achieve a legal non-conforming status. The City communicated this to Mr. Smith when it
denied his two business license applications in March, 2012; and

WHEREAS, even if BMC Chapter 12.26 authorized legal non-conforming collectives
(which it does not), at the time Mr. Smith claims his cannabis collective was established,
BMC Section 12.26.030.E defined a “medical cannabis dispensary” as “any person or
‘entity that dispenses, cultivates, stores or uses medical cannabis except where such
cultivation, storage or use is by a patient or that patient's caregiver, incidental to
residential use by such patient, and for the sole use of the patient who resides there.”
(emphasns supplied.) Thus, any cannabis use other than by a patient and that patient's
caregiver in that patient’s lawful residence was considered a dispensary between 2004
and 2010; and

WHEREAS, this fact was highlighted when staff presented the City Council with
proposed amendments to Chapter 12.26 in May, 2010. The staff report explains “the
Ordinance currently defines a Dispensary very broadly in BMC 12.26. 030(E) For
instance, a Dispensary includes not only the three authorized Dispensaries in Berkeley,
but also any entity that cultivates or dispenses medical marijuana for its qualified patient
members. This definition of Dispensary is so broad that it unintentionally includes a
small Collective of only three qualified patients that cultivate collectively and allocate the
marijuana only amount themselves. The Ordinance currently prohibits such a group
due to the 3-Dispensary cap rule”; and
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WHEREAS, at the administrative nuisance hearing before thé hearing officer, Ms. Toya
Groves was called as a witness by Mr. Smith and she testified under oath that the
“collective” she and Mr. Smith co-founded had “thousands” of members; and

- WHEREAS, at the November 6, 2014 hearing, Ms. Groves further testified “there is (sic)
a lot of members” of the “collective.” When asked if there were 2,000 members, she
explained, “We have grown from what started out as a small group of people; it has
gotten bigger”; and '

WHEREAS, consistent with that testimony, Berkeleyside also reported on September
29, 2011 that “in the 21 months since it opened, the Forty A¢res Medical Marijuana
Growers Collective has seen its membership jump to more than 7,000 people ...."; and

WHEREAS, Mr. Smith was interviewed by the New York Times for an article that was
printed on June 5, 2010 and it states that “40 Acres Collective consists of about 100
- growers and users who gather to share pot, money and plants”; and

WHEREAS, because the only authorized use of the Property since 1972 is a
commercial use as a modern dance studio pursuant to Use Permit No. 6894, no
residential use of the Property has ever been legally established. Therefore, even if the
BMC recognized a non-conforming collective (which it does not) and even if the
‘collective at the Property consisted of only “a patient or that patient's caregiver ... for
the sole use of the patient who resides there” in 2009 pursuant BMC Section
12.26.030.E (which it did not), because no lawful residential use of the Property was
ever established, the collective could never have been “incidental to residential use” as
further required by BMC Section 12.26.030.E in effect in 2009; and

WHEREAS, without actually explaining how BMC Section 12.26.040 effective in 2009
assists Mr. Smith’s claim, Mr. Smith’s counsel directed the ZAB to “take a good look" at
this provision and alleged that “City's contention as to what the law states is not
accurate”; and

WHEREAS, BMC Section 12.26.040 effective in 2009 does not alter the definition of a
“dispensary” present in BMC Section 12.26.030.E and has no as relevance to whether
the cannabis opeération at the Property was considered a dispensary pursuant to this
definition or not; and _

WHEREAS, Mr. Srhith’s cannabis operation would have been considered a dispensary
in 2009 pursuant to BMC Section 12.26.030.E. Since dispensaries were capped at 3 in
2004, Mr. Smith's dispensary was unlawful at its inception and remains so today; and

WHEREAS, although Mr. Smith has previously claimed that he is not operating either a
dispensary or a collective because no distribution of medical cannabis occurs at the
Property, at the November 6, 2014 hearing, Board member Williams asked Mr. Smith
“At one point you claim that you regularly invite patients and other activists to the
property to socialize, fundraise and organize around medical marijuana policy. Is that
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how you operate now, when previously were you operating as a nonprofit medical
marijuana dispensary -- collective?” and he responded “I may have been reiterating a
possible social interaction.”; and

WHEREAS, Board member Williams then asked “But you're claiming you are still
operating as a collective, the issue is whether you're legal because of nonconformlng
status?” and Mr. Smith responded “Oh no, I'm definitely a legal medical marijuana
collective”; and

- WHEREAS, at the November 6, 2014, hearing Mr. Ralph Walker, the sole witness who
testified in support of Mr. Smith’s dispensary, other than Ms. Groves, testified that Mr.
Smith was selling marijuana at the property: “The way police describe his operation
sounds like a crackhouse; he's not selling crack, he's selhng marijuana”; and

WHEREAS, at the November 6, 2014, hearing Ms. Groves acknowledged that the
cannabis operation is an ongoing business enterprise, asserting, “we do pay state
taxes, would love to pay city taxes but we can't get the business license”; and

WHEREAS, neighbors also testified that the operation had increased in intensity within
the last year — the year during which the City was conducting its nuisance abatement °
- proceeding. Such comments included: '

“They've been around for years back, but this year is the worst year.”

¢ ‘| notice a lot of smoke daily and the smell, pretty strongly, end of last month,
till today. It's getting more constant.” _
e ‘I been living there for two years, it wasn't like that two years ago, But it
concerns me. . . . | don't know if it's coming from that place but | know it's
-there, the smoke started. But | started noticing it recently. And | hope it stops.
Because it wasn't like that two years ago.”

e “So starting this year, this thing start getting more aggressive and more
people in front of it.”

o ‘I want to reiterate what the other speakers were saying, the last few years at
the corner of San Pablo and Tenth has become a real problem.”

o “[It] is obviously a cannabis dispensary that has been operating in full force for
years now. Probably, | thought it was about three years and it's good, |
learned something here tonight, that it's been gomg on even Ionger than that
but it keeps getting bigger and blgger and ‘

WHEREAS, at the November 6, 2014, hearing, Mr. Smith alleged that he attempted to

hold a community meeting to discuss the increased impact of his business on the
neighborhood, but nobody showed up: “And most of all, about a year ago, | set out a
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community meeting and | put one on every door in the neighborhood. And we met at
Casa Latina, nobody showed up”; and

WHEREAS, Mr. Smith further claimed he was unaware of the neighbors concerns about
his dispensary operation and that he wanted to change the operation to address their
concerns: “l want to say | never knew, you know, I've asked people in the neighborhood
about what they felt, and no one has ever told me." “ want to know, | want y'all to know,
that's not how it's supposed to be. So 'm surprised. | have to talk to y'ali;” and

WHEREAS, consistent with Mr. Smith's statements at the ZAB that he wanted to modlfy
his dispensary operation to decrease the impact on the neighbors, a neighbor of the
Property found a notice on the street outside the Property shortly after the ZAB hearing
which references the “recent” and “numerous” neighbor complaints and announces a
“Good Neighbor Policy” to be implemented by its customers as a result of these
complaints. The policy described on the notice is the following:

PLEASE DO NOT PARK IN NEIGHBORS DRIVEWAYS!

PLEASE DO NOT SMOKE iN ANY AREAS OF THE NEIGHBORHOOD!
- PLEASE NO LITTERING! TAKE YOUR TRASH WITH YOU!

NO LOITERING (HANGING OUT AROUND THE NEIGHBORHOOD)!

PLEASE RESPECT THE NEIGHBORS! (id.)

WHEREAS, Mr. Smith pays'monthly for a webpage to' advertise his dispensary at the

Property and the website is continually updated with advertisements, announcements,

- specials and customer reviews. The customer reviews describe the operation of the
.dispensary in great detail and identify many employees by name. Customer reviews
~have also been posted on Yelp.com and the dispensary’s Facebook page recently; and

WHEREAS, the webpage includes many different types 6f cannabis products for sale
with a description, the cost and photographs of the products and these are continually
updated as well; and

WHEREAS, the dlspensary also maintains two Facebook and Instagram profiles where
photographs and a video of the interior of the dispensary are posted depicting the
products offered for sale, promotions and various other offerings. The photos and
videos are consistent with the observations of the interior of the dispensary made by the
confidential informant(s) and the property owner as discussed further below. Also,
dispensary employees have tagged themselves and posted photos of the dispensary
while working at the Property on Instagram as recently as December 12, 2014; and

WHEREAS, various cannabis product websites advertise that the products are available
for purchase at the Property and one even announced an event at the Property on
August 1, 2014 for a demonstration of its products; and

WHEREAS, Mr. Smith advertised “lab tested” cannabis by SC Labs on his website and
SC Labs’ website confirms that it had tested various strains of cannabis from Mr.
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Smith's dispensary on May 11, 2014 and April 19, 2014. The cannabis strains listed as
having been tested on SC Labs website match those advertised on ‘Mr. Smith’s
webpage. SC Labs website also indicated that it had tested cannabis from CSCC
previously on December 28, 2013, December 5, 2013, October 24, 2013, October 8,
- 2013 and September 26, 2013; and

WHEREAS, as recently as February 18, 2014, Mr. Smith obtained a seller's pemit to
sell medical marijuana at the Property for the entity doing business as “CSCC" from the
California Board of Equalization (BOE) The BOE confirmed that this seller's permit is
current and active; and

WHEREAS, Officer Kassebaum testified that on March 23, 2014 at approximately 11:30
a.m. a dispensary member called BPD for assistance claiming she had come to the
dispensary to see her boyfriend, Mr. Greer, who was employed as “a security guard at
the marijuana club,” but he would not speak to her and instead she was “picked up,
thrown down the stairs, hit kicked, et cetera” by other club staff; and

WHEREAS, Officer Kassebaum, one of the responding officers, testified that he

interviewed the self-identified “staff’ present at the time of the incident, which included

another security guard in addition to Mr. Greer and Mr. Sims, who introduced himself as

the “manager” of the dispensary. The staff claimed that they worked there as security

guards and that she grabbed the metal detector wand hanging by the guard's station

outside of Unit 1 and began swinging it over her head when her boyfriend wouldn’t see

her.  They claim they removed her from the dispensary based on these actions and"
“physically carried her down the stairs”; and

WHEREAS, Officer Kassebaum testified hearing that he asked to see the top of the
stairs where the incident occurred and the manager complied. At the top of the stairs, -
he saw the door to the Unit 1 was open and he saw several people inside smoking and
smelled burning cannabis coming from the Unit. He further testified that the dispensary
manager quickly closed the door to Unit 1 after he arrived at the top of the stairs.
Despite the presence of numerous staff and other individuals at the Property on this
Sunday at 11:30 a.m., Mr. Smith was not present; and

WHEREAS, Officer Kassebaum testified hearing that “as a patrol Officer driving around
| constantly see the flow of human traffic . . . standing at the doors talking to security
guards”; and ' .

WHEREAS, Officer Kassebaum testified hearing that the police have been called to the
Property on other occasions as well; and

WHEREAS, Sgt. Murphy testified that Ms. Taylor was dissatisfied with the police
response to her March 23 call, so she went to the police department to speak to a
supervisor about the incident. Sgt. Murphy testified that Ms. Taylor told her that she
was a member of the cannabis club and she had the right to be there and neither the
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Manager, Mr. Sims, should have disallowed her from bemg there nor removed her from
the property; and

WHEREAS, the Zoning Ordinance declares the “[v]iolation of any provision of [Chapter
23]" to be a public nuisance, (BMC § 23B.64.020(B)) and Chapter 23 specifies that “[n]o
commercial use shall operate except between the hours of 7:00 a.m. and 11:00 p.m.
unless a Use Permit is obtained” (BMC § 23E.64. 060(A) ); and

WHEREAS, Detective Rodngues testified at the November 6, 2014 hearing that she
has conducted surveillance of the Property on September 19, 2014, October 17, 2014.
and October 22, 2014. On each of these dates, she conducted surveillance for one
hour. On September 19, 2014 from 10:15 p.m. to 11:15 p.m., she “saw that the door
was wide open, the lights were on, and within the first five mlnutes [she] observed 10
people leave the Property.” She also saw a “security guard standlng at the door who
required each person seeking to enter to show identification.” Over the course of the
hour she was there, she observed another 31 people enter and then leave ten to fifteen
minutes later; and

WHEREAS, on October 17, 2014, between 10:00 p.m. and 11:00 p.m., Detective

Rodrigues testified that she observed the same conditions of the door wide open, lights

on and security guard standing on the sidewalk near the front door. This time, she

~ observed 29 people enter and then exit within fifteen minutes. Each person was again
required to show identification to the security guard; and

WHEREAS, on October 22, 2014, between 9:30 p.m. and 10:30 p.m., Detective
Rodrigues testified that she observed the same conditions at the Property except that,
at 10pm, the security guard moved into the Property and shut the door. After that, she
observed several people approach the closed door and then be greete‘d by the security
guard who again checked their identification and then let them in. On this evening,
Detective Rodrigues observed 35 people enter and shortly exit the Property in the hour;
and

WHEREAS, at the November 6, 2014 hearmg, a neighbor confirmed the volume of
traffic observed by the police by testifying that the “police were estimating 35 people an
hour, | thought it was at least 25, just becausé now .and then I'll walk out there and
‘watch. Because | just couldn't believe, they operate so openly. And with no concern
about the impact on the neighborhood”; and

WHEREAS, at the November 6, 2014 hearing, Detective Rodrigues testified that she
has facilitated a purchase of cannabis products from the Property by a confidential
informant. Within 72 hours of February 5, 2014, Detective Rodngues searched the
confidential informant and found him/her not to be in possession of any money or
contraband. She then gave the confidential informant money to purchase cannabis
from the Property. She observed the informant as he/she entered and exited the
Property a few minutes later. The informant and Detective Rodrigues met up at a pre-
determined location and, after the informant handed her 5.91 grams of cannabis, she
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searched the informant again and did not find him/her in possession df any money or
~ contraband; and '

WHEREAS, Detective Rodrigues testified that the informant observed several people
inside the dispensary smoking cannabis, described that he/she waited in line to
purchase cannabis with several other people, that he/she saw a digital price board that
was located above the counter which indicated different types of cannabis available for
purchase with the associated prices per weight and that, behind the counter, there were
numerous clear jars of cannabis that were available for purchase. Detective Rodrigues
then tested the cannabis and it tested presumptive positive for cannabis; and

WHEREAS, Detective Rodrigues testified that she then caused the cannabis purchased
by the informant on this occasion to be delivered to the Alameda County Sheriff's Office
Crime Laboratory for testing on February 13, 2014. The lab resuilts identified that the
substance purchased by the confidential informant was, in fact, cannabis; and

WHEREAS, Detective Rodrigues testified that, within 72 hours of April 13, 2014, she
searched a confidential informant and found him/her not to be in possession of any
money or contraband. She then gave him/her money to purchase cannabis from the
Property. She observed the informant as he/she entered and exited the Property a
few minutes later. The informant and Detective Rodrigues met up at a pre-determined
‘location and, after the informant handed her 5.03 grams of cannabis in a baggie with a
sticker on it that read, “Not for sale, for medical use only, Health and Safety Code
11362.7.", she searched the informant again and did not find him/her in possession of
any money or contraband; and

WHEREAS, Detective Rodrigues testified that the informant observed “several people

inside the dispensary smoking cannabis” and that he/she saw “a digital price board that
different types of cannabis available for purchase and the price per weight and that
behind the counter there were a lot of clear jars with cannabis available for purchase.”
Detective Rodrigues then tested the cannabis that the informant had purchased and it
tested presumptive positive for cannabis; and

WHEREAS, Detective Rodrigues testiﬂed that she caused the cannabis purchased by
the informant on this occasion to be delivered to the Alameda County Sheriff's Office
Crime Laboratory for testing on May 23, 2014. The lab results identified that the
substance purchased by the confidential informant was, in fact, cannabis; and

WHEREAS, Detectlve Rodrigues testified that, within 72 hours of August 22, 2014, she
conducted another controlled purchase “in the same manner that the other two previous
controlled purchases were conducted.” On that date, the informant purchased 5.07
grams of cannabis, which later tested presumptive positive for cannabis, The cannabis
was then taken to the crime lab and tested positive for cannabis; and

WHEREAS, Detective Rodrigues submitied a police report which described her
conversation with the informant who stated that he/she purchased the cannabis from
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two employees that stood behind a glass counter. The glass counter displayed glass
cannabis smoking pipes and other smoking paraphemalia that were for sale. Behind the
glass counter, the informant observed dozens of glass jars that contained different
strains of cannabis that were available for sale. The informant again observed several
other customers in line to purchase.cannabis and a digital price board to the left of the
glass counter which was affixed to the wall and indicated different types of cannabis
Aavailable for purchase. Officer Rodrigues then tested the cannabis and it tested
presumptive NIK E positive for cannabis; and

WHEREAS, Detective Rodngues testified that she then caused the cannabis purchased
by the informant on this occasion to be delivered to the Alameda County Sheriff's Office
Crime Laboratory for testing on August 26, 2014. The lab results identified that the
substance purchased by the confidential informant was, in fact, cannabis; and

WHEREAS, Detective Rodrigues submitted a police report which stated that, within 72
hours. December 22, 2014, she conducted another controlled purchase in the same
manner that the other three previous controlled purchases were conducted. On that
date, the informant purchased 1.81 grams of cannabis, which later tested presumptive
positive for cannabis. The cannabis was then taken to the crime lab and tested positive
for cannabis; and

WHEREAS, Detective Rodrigues’ police report described her conversation with the
informant who stated that he/she walked past the security guard and entered the
business without showing any type of identification or medical marijuana documents,
that he/she observed the security guard checking other customers for their identification
or medical marijuana documents, that he/she did not have a medical marijuana
recommendation and is not a member of the dispensary. The informant also told
Detective Rodrigues that nobody offered to sign him/her up as a member of the
dispensary after he/she entered. The informant also told Detective Rodrigues that
helshe purchased the marijuana from an employee behind a counter and behind the
counter there were glass jars filled with marijuana with stickers indicating the price per
gram. The informant also noticed a digital price list for the different types of marijuana
and several other customers .in line to purchase marijuana. Officer Rodrigues then
tested the cannabis and it tested presumptive NIK E positive for cannabis; and

WHEREAS, Detective Rodrigues then caused the cannabis purchased by the informant
on this occasion to be delivered to the Alameda County Sheriff's Office Crime
Laboratory for testing on December 22, 2014. The lab results identified that the
substance purchased by the confidential informant was, in fact, cannabis; and

WHEREAS staff testified that they found a notice regarding a “medical marijuana
event” scheduled for October 30, 2014 at the Property on the Facebook page of a group
“called Bay Area Urban Artists and that 277 people were invited; and

WHEREAS, during the November ‘6 hearing, the Property owner's representative .
testified he visited the Property on approximately August 7, 2014 at approximately
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10am. He walked into the Property and noticed a podium approximately 4 feet north of
Unit 1. At the podium was a security guard who, upon viewing him, asked him to wait,
but then allowed him to proceed after he recognized who he was. The owner’s
representative testified that he entered Unit 1which was open and observed a glass
counter along the north wall displaying cannabis smoking pipes and other smoking
paraphernalia; and

WHEREAS, the owner’s representative testlfled he saw a woman was working behind
the counter and she asked if she could help him. Before he could answer, the guard
told the employee that he was the building owner. The owner’s representative observed
cannabis plants through the window located in Unit 1 that connected to Unit 3. He also
observed the digital display board mounted on the wall that displayed prices of cannabis
offered for sale. He did not observe any residential furniture or other evidence of
residential use in Unit 1; and

WHEREAS, the owner's representative stood at the doorway and observed office

~ furniture including desks, computers, office chairs and membership intake forms on a
podium. Again, he did not observe any residential furniture or other evidence of
residential use in Unit 11. Rather it appeared to him to be organized in a similar manner
as a doctor’s office; and : ~

WHEREAS at the November 6, 2014 hearing, the owner's representatlve testified that
there is evidence Mr. Smith may live at a property on Ashby Avenue, not at the
Property: “The owner has believed that for a long time, long before 2009, Chris Smith
has been living in a house on Ashby Avenue. He has signed a lease with K&S realty for
a house on Ashby Avenue; that's his home;" and

WHEREAS, at the November 6 hearing, Mr. Smith indicated his home address was
1510 Ashby Ave. on the speaker card he completed,; and

WHEREAS, Mr. Smith’s explanation that he lives at the Property is not credible given
the weight of the contrary evidence and his following explanation: “How do | sleep
there? Well, part of my house was taken apart because | got evicted from part of my
house. At first | had one set of rooms then | had all of the rooms, then | had less than
haif the rooms. So.my rooms and my bedrooms have been changing just like that. Over
the past few years. So, | go from certain number of units, | go for more units, all of the
time | ask for permits and | get nothing. | go up to the whole floor, everything is moved
around. There's sinks and stuff, there's a bigger kitchen area over here, everything
moves. Yeah, | changed things around. Everything moves. Now 1 got to get out of those
units. Now | got to reduce everything here, Wow. | have fold up beds, I've had no beds,
I've slept on sofas, | have had king beds, | have had a baby in there. I've done
everything”; and

WHEREAS, neighbors of the Property testified to seeing a large amount of traffic

coming and going from the Property and observing the security guard sitting on a chair
outside the Property, identifying the club members and then admitting them entrance.
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~ They also describe observing selling and buying of cannabis in the surrounding

neighborhood outside the Property. They further describe observing individuals leave
from the Property and-then roll cannabis cigarettes and elther smoking them in the
neighborhood or selling them to others; and

WHEREAS the Zoning Ordinance declares the facilitation of “disturbances of the peace”
to be a public nuisance (BMC § 23B.64.020(A).); and

WHEREAS, at the November 6, 2014, hearing, nine of eleven speakers testified that the
neighbors were afraid of the dlspensary customers and staff. Such comments included:

o A fear of testifying in front of the Board or gathermg evidence of illegal activity:
“Wle have received many complaints from our residents in the building, not
one of which felt comfortable coming here tonight to speak about what they've
seen.” ‘| don't take a picture of these people because | know what it means.
You take a picture that mean you attacking them.”

o A fear of walking along San Pablo Avenue, a public sidewalk, in front of the
entrance to the Property: “People are afraid to walk in that area.” “It's been over
a year that | haven't passed by on the side where they are crossing, usually |
‘'walk the kids around the block. It's been a year since | haven't been there,
because | saw security telling this other guy that he could not walk in front of
the place. | was scared myself to walk there, too.” “This | have to say is a little
less intimidating than what often goes on. You come by that particular area and
as other people have said, you're not -- people coming to get marijuana, these
are young strong people, rather intimidating, honestly, to other people in the
neighborhood.... my daughter who is not young like these kids here, in her 20s,
my wife and | said we get nervous when she wants to walk around that area.
It's intimidating.”

o A fear of the health effects of the marijuana smoke emanating from the
.Property: “Where am |.going to be safe with my kids, being exposed to smoke
or this kind of thing? I just don't know what to do.”

¢ A fear of the customers of Mr. Smith, who buy marijuana at the Property then
smoke it in the neighborhood and respond aggressively to requests to stop
smoking or move their cars: “My concern is every time we tell them they can't
be over there smoking pot, they get aggressive. We cannot say anything
because we are afraid that they're going to come by or do a shoot up.”

¢ “And I'm very concerned about our safety. Our family, our kids. As a matter of
fact last night, within the time of 30 minutes more than five cars. blocked my
driveway. My husband, | asked one of them to please move and they, like, they
don't pay attention to me. | asked my husband to come out with me, He came
out. We ask them properly to please move off the driveway. They got very
aggressive with us. Like very aggressive. | called the police, but | was told that
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they were gone, they can't do anything. The police advised me not to confront
them, just call the police every time that happens. So if | were to call the police
every time that this thing is happening | would be calling the police at least
three or four times a day. Maybe more than four or five times a day. This
always happens I would say after 8:00. As soon as it gets dark it gets very bad.
The area is so bad...”

o A fear of rising violence in the neighborhood: “. .. we have 25 names here
_from people, some of whom are here tonight, who are concerned about these
issues as well. The noise, the discussions, the arguing sometimes that occurs.”
“So starting this year, this thlng start getting more aggressive and more people

in front of it.”

¢ ‘| came home a couple of weeks ago and found a car completely blocking our
driveway with the trunk wide open and the driver standing by the trunk selling
from open, reeking bags of marijuana to a young woman who looked to be
around 12 years old. He was completely blocking my ability to get by with my
bicycle, so | said, “do you realize you're in our driveway?” He immediately
turned to me ‘and threatened to kill me at the top of his lungs, walking toward
me emphasizing that he would bash my head in, etc., until he realized he was
leaving his marijuana behind in a wide open trunk. He continued threatening
me while closing his trunk and driving off. This was in broad daylight with a
street full of people. But most of those people were marijuana customers, and
seemed unconcerned.”

e ‘“as someone who has lived in the neighborhood for decades | can assure you
that the phenomenon of blatant, all-day, all-night open drug sales, fights, and
drug-buy-related double parking and sidewalk partying coincided with the
opening of 40 Acres.”

o A fear of the image porirayed to children in the neighborhood: “...the 40 Acres
crew does not seem to care about the effect on the residents, school children,
and local workers who have to put up with the exposure, noise, congestion,
fights, and sights like people bent over retching in the street. | ran to help the
latter, and he told me that he was alright, just had had “too much dab” and
wanted to just remain on all fours retching on the sidewalk in front of 40 Acres
rather than have me call an ambulance.” :

¢ ‘| am not opposed to the recreational use of marijuana for those who choose to
use it, but the free-for-all party zone being imposed on our neighborhood
comes with fights, threats, guns, violence, dual use of tobacco and other
addictive drugs;” and

WHEREAS the Zoning Ordinance declares the facilitation of “noxious smells or fumes”
to be a public nuisance (BMC § 23B.64.020(A).); and
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WHEREAS, at the November 6, 2014, hearing and in correspondence to the ZAB,
neighbors testified that the use of the Property produced a noxious odor that interfered
with the quiet enjoyment of their homes and the neighborhood. Such comments
lncluded
) people smoke right in front of my house, around 6:00, 7:00 until 3:00 or
2 00 in the morning. ! cannot open the windows.”

e . “| notice a lot of smoke daily and the smell, pretty strongly, end of last month, till
today. It's getting more constant. And | have my kids playing on the back patio.
| mean eventually it's going to get in there. My point is, if it was banned to
smoke around public places, you know, now it's getting to the residential
places. What is the point of banning it in public places if it gets to the
neighborhood where my kids are playing?” “Whére am | going to be safe with
my kids, being exposed to smoke or this kind of thing? | just don't know what to
do. | been living there for two years, it wasn't like that two years ago. But it
concerns me. Because my kids' health, | cannot risk that. If | cannot send them
outside to play what am | gomg to do wnth them? | have the freedom to send
them out and have fresh air.” :

) . we have been having smelling this for a while, it's bad for our health and
the kldS health, too.” oo

e “ .. my concern is that before we can let kids walk around the yard, in the
backyard, but now it's hard. In the front yard it smells like marijuana. We go in.
the back, it smells marijuana. We can't take them to the park, close to the
house, because it's full of homeless So where are we going to take our kids to
play?”

e “. .. we have dance class, and there's people sitting over there smoking and |
have to come and personally tell them to leave. | don't be too aggressive, | ask
them, will you please leave from here, go smoke another place Why don't you
just go to home, to your house and smoke there, why you have to smoke in
front of people's house?”

) "And it's surrounded by not just cannabis smokers but tobacco smokers.”
“There are people who walk out with their classic brown paper bag which is
what you get if you buy cannabis there and they smoke everywhere. They roll
and smoke all over. That property and up and down the block. So it's become a
_party zone.”

o ‘It apparently cannot keep its employees from smoking both marijuana and
tobacco in what is under the law a smoke-free commercial zone, or it just
doesn't care. Its clients who don’t drive can be found sitting smoking marijuana
and tobacco openly in front of 40 Acres or on the wall at the used car lot next
door, around the corner on the wall in front of Finn Hall, or next to the car they
“drove to get there, in a neighborhood which has two schools and a YMCA Head
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Start program within two blocks. It is not unusual to see people with the
characteristic brown bag they're given with their weed at 40 Acres rolling joints
and smoking all up and down our block, making it impossible to come and go
without getting exposed.”

o “Those of us who live and work on San Pablo Avenue can't leave our homes
without getting exposed to both tobacco and marijuana, which may be a low
police priority but is deadly for people with cardiovascular and respiratory
issues. We can’t run out into the street to avoid exposure, and the 40 Acres
crew does not seem to care about the effect on the residents, school children,
and local workers who have to put up with the exposure...”

o ‘| support medical marijuana, which is a personal choice for many who, like me,
are cancer patients. | appreciate that some people find it useful in allewatlng
certain symptoms. But nobody should be obligated to be exposed, as we are in
our neighborhood. Marijuana, especially smoking marijuana, is not every
cancer patient’s choice, | can assure you, especially people with severe
respiratory issues. Marijuana is listed along with tobacco as a carcinogen on
the State of California’s Public Health web site. Under the law we are supposed
to be protected from tobacco or marijuana exposure while trying to do errands
or simply walk to work in the neighborhood, but the volume of sales and
sampling both on and off the street make it impossible to simply take a walk to
get a breath of fresh air;” and

WHEREAS, at the November 6, 2014, hearing, Mr. Smith admitted that his use of the
Property produced the marijuana smoke the public was complaining about, asserting
“that the public comments only demonstrated that they wanted him to change the

dispensary’s operation: “They don't necessarily want me gone. What they don't want is
they don't want to smeli the smoke”; and :

WHEREAS the Zoning Ordinance declares the facilitation of “excessive noise
(particularly between the hours of 11:00 p.m. and 7:00 a.m.)” to be a public nuisance
(BMC § 23B.64.020(A).); and

WHEREAS, at the November 6, 2014, hearing, neighbors testified that the use of the
Property produced excessive noise that interfered with the quiet enjoyment of their
homes and the neighborhood. Such comments included:

* “People talking all night, so loud . . .

* “People screaming all night. Last week, | have to get up one time at 3:00 in the
morning, second time at 2:00 in the morning, because people are screaming so
much, like fighting, ladies asking for help. | called the police - - actually, | see
one officer there, and | ask him, what we can do. He said call the police
department, 911. If we do that we have to be up all night.”
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o “And a dramatic increase in car traffic and car noise and car radios that are
played so loud you can actually hear them vibrating in your house. And also as
has been mentioned, people who hang out in front of our house laughmg and
distributing marijuana to their friends .

¢ “The noise, the discussions, the arguing sometimes that occurs”; and

WHEREAS the Zoning Ordinance declares the facilitation of “excessive littering” to be a
public nuisance.(BMC § 23B.64.020(A).); and

WHEREAS, atthe November 6, 2014, hearing in front of the Board, neighbors testified
that the use of the Property produced excessive littering. Such comments included:
o “People talking. all night, so loud, drinking beer, eating food, McDonald's, Jack
in the Box, Popeye's, all of the garbage is on the street. | hate o see that, so
every morning, | try to pick it up, same like my other neighbors.”

o “But there has been very noticeable increase in the amount of trash that is left
on the streets in front of our homes. Boitles, cans, empty cigarette packs,
plastic food wrappings, sandwich bags, bags used for the sale of pot, plastic
bags”; and \ :

WHEREAS, at the November 6, 2014, hearing and in correspondence to the Board,
neighbors testified that the use of the Property produced excessive traffic and illegal
parking in the surrounding neighborhoods. Such comments included:

o “[TIraffic is out of control in there. . . .”

o “On top of that, like we mentioned already, traffic is bad. Sometimes cars go
over there and park using two spaces, block the driveway. . . ."

e "“And a dramatic increase in car traffic. . .."

o “There is zero parking . . . I've seen this, openly drug dealing in front of Forty

Acres but also around the corner, because there's no parking. This is a realily,

. really busy neighborhood where they'll double park if they have to. And I've
seen that in the middle of San Pablo Avenue.”

o “As a matter of fact last night, within the time of 30 minutes more than five cars
blocked my driveway. My husband, | asked one of them to please move and
they, like, they don't pay attention to me. | asked my husband to come out with
me. He came out. We ask them properly to please move off the driveway. They
got very aggressive with us. Like very aggressive. | called the police . . . The
police advised me not to confront them, just call the police every tlme that
happens. So if | were to call the police'every time that this thing is happening |
would be calling the police at least three or four times a day. Maybe more than

Resolution No. 66,911-N.S. ' Page 19 0f 26




four or five times a day. This always happens | would say after 8:00. As soon
as it gets dark it gets very bad. The area is so bad.”

¢ ‘It offers no parking for a clientele it boasts is in the thousands, easily 25 people
an hour who often block driveways or simply double-park half a block from one
of the busiest, most crowded intersections in Berkeley.”

e " ..as someone who has lived in the neighborhood for decades | can assure
you that the phenomenon of blatant, all-day, all-night open drug sales, fights,
and drug -buy-related double parking and sidewalk partylng coincided with the
opening of 40 Acres”; and

WHEREAS, the Zoning Ordinance declares the facilitation of “illegal drug acﬁvity :
including sales” to be a public nuisance (BMC § 23B.64.020(A).); and

WHEREAS, at the November 6, 2014 hearing and in correspondence to the Board, the
neighbors testified that the use of the Property facilitated illegal drug activity, including
sales. Such comments included:

‘And we have what | would describe as residual drug dealing that occurs. We
have two interested parties looking to rent [empty retail space at 1800 San
Pablo], they spend time in the area, they observe who is coming and going in
that particular neighborhood, and they see the drug dealing occurring on the
corner. | cannot confirm directly that it is directly related to Forty Acres but can |
tell that you there is a stream 'of traffic that comes out of the door from that
operation, comes down the street around the corner in front of our place and
then conversatlons and other activities occur.” .

e " .. the other thing what we see, is people have plastic bags, paper bags, and
passing to other people waiting in the dark. One person goes to get -- | mean
they have doctor prescription or something. They can remove to it something
else. | don't think everybody can have a permit to buy that. But they have
permit, they share it, they say they can't make money but | don't think it's free.
Because they pass it to 3, 4 people on the street. That area is out of control
now.”

* “It's all over the neighborhood now. . . . I've seen this, openly drug dealing in
front of Forty Acres but also around the corner.”

¢ “And-also as has been mentioned, people who hang out in front of our house
laughing and distributing marijuana to their friends, typically a car load of four
guys will come down and the guy who has the card which allows him to
purchase will go and get it, and then he'll bring it down and divvy it up with his
friends. I've even seen people, one guy, had four plastic cups that he put on the
back of his car. Put marijuana in each of them then walked to different cars that
were parked on the street and handed grass.”
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¢ “l came home a couple of weeks ago and found a car completely blocking our
driveway with the trunk wide open and the driver standing by the trunk selling
from open, reeking.bags of marijuana to a young woman who looked to be
around 12 years old. He was completely blocking my ability to get by with my
bicycle, so | said, “do you realize you're in our driveway?’ He immediately
turned to me and threatened to kill me at the top of his lungs, walking toward
me emphasizing that he would bash my head in, etc., until he realized he was
leaving his marijuana behind in a wide open trunk. He continued threatening
me while closing his trunk and driving off. This was in broad daylight with a
street full of people. But most of those people were marijuana customers, and
seemed unconcerned.” : ‘

e “ ..as someone who has lived in the neighborhood for decades | can assure
you that the phenomenon of blatant, all-day, all-night open drug sales, fights,
and drug-buy-related double parking and sidewalk partying coincided with the
opening of 40 Acres and

WHEREAS, at the November 6, 2014, hearing, the Property owner’s representative
testified that “there was a unanimous verdict with finding of the jury was that Chris Smith
and his pot club were operating illegally and also.as a nuisance in the neighborhood”
and Mr. Smith failed to rebut this; and .

WHEREAS, a neighborhood business owner also described heavy foot traffic in and out
of the Property all the time with individuals leaving with brown paper bags and the
security guard’s constant presence. The business owner also explained that an
individual named Cam Bailey described himself as an employee of the dispensary and
came into his business during the week of October 13™. Mr. Bailey was complaining to
the business owner about the Clty s nuisance abatement action; and

WHEREAS Mr. Daniel spoke wrth Mr. Paul Pinguelo who was involved in the March 23,
2014 incident involving Ms. Daujenige Taylor and described himself to BPD Officers as
security guard for the dispensary. Mr. Pinguelo was also identified as a witness to an
auto accident that occurred outside the Property on June 13, 2014. The accident
involved a City refuse .truck and the refuse truck driver, Mr. Gayton, indicated that he
sees Mr. Pinguelo at the entrance to the Property each week when he drives his route;
and

WHEREAS, Mr. Pinguelo spoke with Mr. Daniel on October 22, 2014 and stated that he
helps out a lot at the Property because people need their medication and it is wrong that
the City is taking away medication from people who have legal prescriptions for it. Mr.
Daniel asked him how he “helped out” and Mr. Pinguelo responded that sometimes he
stands guard in the hallway and sometimes he escorts patients to the office. He also
testified that Mr. Pinguelo stated that Mr. Smith is doing a good job of providing
medication to people who can't afford it. Mr. Pinguelo also said ‘the alcohol they sell
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downstairs does more damage than the medication being dlspensed” at the Property;
~and '

WHEREAS, Mr. Daniel spoke with Mr. Darro Hudspeth on October 22, 2014. Mr.
. Hudspeth had previously testified in the Unlawful Detainer Action that he was co-
founder of 40 Acres and was responsible for the “day to day” operation as a “director”.
Mr. Daniel asked Mr. Hudspeth if he was willing to discuss “CSHC" with him and Mr.
- Hudspeth indicated he was. Mr. Daniel asked him what his involvement with CSHC
was and Mr. Hudspeth indicated he was a “volunteer”. Wir. Daniel asked Mr. Hudspeth
in what capacity he volunteers and Mr. Hudspeth stated that he “helps Chris out with
whatever he needs”, but did not offer any additional specifics. Mr. Hudspeth then stated
“you are trying to shut it down” and “I don’t want to speak with you” and ended the
conversation; and .

WHEREAS, Mr. Smith has claimed that he “regularly invites patients and other activists
to his property in order to socialize, fundraise, and to organize around medical
marijuana policy” in an attempt to explain the presence of many individuals at the
Property. However, Mr. Smith was not present on March 23, 2014 when officers
responded to Ms. Taylor's 911 call, yet 3 staff members of the dispensary were on duty
and approximately 3 “customers” were observed in a room filled with cannabis smoke.
Mr. Smith was also not present on March 26, 2014 when building inspectors attempted
to investigate a complaint of illegal construction and they were told by yet another staff
member, “Cameron”, that he could not allow them to enter, but would grve his card to
Mr. Smith and they smelled cannabis as well; and

WHEREAS, Mr. Smith was also not present on each of the 4 occasions between
February 2014 and December 2014, when a confidential informant purchased cannabis -
products at the drspensary without having been “invited” by Mr. Smith to “socialize,

fundraise and organize around medical marijuana policy”. Instead, the informant
described a busy cannabis dispensary where he/she had to wait in line with several
people in order to purchase cannabis while several other people were smoking -
cannabis in the lounge; and

WHEREAS, Mr. Smith was also not present when Mr. Soe visited the Property in early
August and late October although a security guard another employees working in the
smoking lounge were present; and

WHEREAS, M.r. Smith indicated that his address was 1510 Ashby Avenue on the
speaker card he filled out at the ZAB hearing; and

WHEREAS, Mr. Smith and his counsel failed to rebut any of the evidence supplied by
the City that a dispensary is currently in operation at the Property and, instead, Mr.
Smith’s counsel limited his claim to the following: “I note the issue that there's been a
significant change since 2012, That's when Forty Acres was formally shut down”; and
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WHEREAS, Board member Hahn asked the following question of Mr. Smith “if you went
to a residential area, if you just moved to a residential zone, you could operate a
collective with no permits whatsoever. That's how. the law is written, it's very liberal
actually in a neighborhood, you could be doing this, with no permits at all. And there are
maybe three dispensaries that have licenses right now in Berkeley to operate in
commercial and manufacturing areas, non-residential. There will be an opportunity in a
year, if | understand correctly, for another application to be set forward. That could be
yours. And there are also other communities that have different laws in places around
this where you could locate. | would like to understand what is so special about this
location, where clearly the landlord would prefer that you were not operating. The City
would prefer that you are not operating. The neighbors would prefer that you are not
operating. Why is it so important for you to do this here?”; and

'WHEREAS, Mr. Smith stated in response to this question that “It's my right” which
demonstrates that Mr. Smith’s is acting in his own self interest and not that of the
community; and

WHEREAS, it is not credible that “the garbage and the traffic is largely due to" the
operation of the Albatross Pub as Mr. Smith's counsel claimed since the neighbors
testified that they have witnessed the customers of the dispensary entering and exiting
the dispensary while double parking, blocking driveways and creating excessive traffic
and have witnessed these same customers smoking cannabis they purchased at the
dispensary and littering and have identified the trash as trash from the dispensary (i.e.
brown paper bags and plastic bags from the dispensary). For example, a neighbor
testified that “as someone who has lived in the neighborhood for decades | can assure
you that the phenomenon of blatant, all-day, all-night open drug sales, fights, and drug-
buy-related double parking and sidewalk partying coincided with the opening of 40
Acres”; and -

WHEREAS, the Council of the City of Berkeley has considered the staff report as well
as all of the evidence and testimony received at the publlc hearing; and

-WHEREAS, the City Council has evaluated the probative value of all of the evidence,
drawn reasonable inferences there from, and considered the credibility of the various
witnesses, based on both their observed demeanor at the public hearing before the
Board and the substance of their testimony (e.g., whether it has been consistent over
time, is internally consistent, is illogical, etc.).

NOW THEREFORE, BE IT RESOLVED that the Council of the City of Berkeley flnds '
and determines as foIIows

I BMC Section 23B.64.020.B defines a public nuisance as “Any use, event,
structure or building, whether non-conforming or otherwise, which ... [is in] violation of
any provision of this chapter or any other City, state or federal regulation, ordinance or
statute.”
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© 1820/1828 San Pablo Avenue and the uses therein are also a public hUisance under
Section 23B.64.020.B based upon the following violations which exist at the Property:

Violation of BMC § 12.26.130

in 2004, BMC Section 12.26.130 (formerly Section 12.26.110) imposed a cap on the
number of dispensaries that may operate in Berkeley at any one time. Mr. Smith's
dispensary was not one of the three authorized dispensaries in existence at that time.
BMC Section 12.26.130 allows four medical cannabis dispensaries subject only to
licensing requirements and Mr. Smith does not, possess a license to operate a
dispensary.

Violation of BMC § 12.27.050

BMC Section 12.27.050 requires that all dispensaries comply with BMC Chapter 12.26
and Title 23. It further requires that dispensaries “comply with the operating standards”
- set forth in Chapter 12.27. As described above, Mr. Smith’s dispensary does. not
comply with Chapter 12.26 because it is not one of the three authorized dispensaries in
existence in 2004 and because it has not been selected to operate as the 4th
dispensary. In addition, it does not comply with Title 23 for the reasons set forth in more
detail below.

Even if Mr. Smith did have a license for his dispensary, it does not comply with the
operating standards in Chapter 12.27. For example, it is incompatible with the
neighborhood (12.26.050.F), it allows smoking of cannabis at the dispensary
(12.26.050.G) and it is not accessible (12.26.050.H).

Zoning Ordinance Violations

~ ‘On March 14, 1972, Use Permit No. 6894 was approved for operation of a modern
dance studio at the property from 10:00 am. to 10:00 p.m. only. Consequently, the
following provisions of BMC Title 23 (Zoning Ordinance) are also being violated:

A. Operation of a Use Other Than a Dance Studio in Violation of BMC §
23B.56.010.A

BMC Section 23B.56.010.A mandates “[aJny approval permits only those uses and
activities actually proposed in the application and excludes other uses and activities.”

Since Use Permit No. 6984 permits only the use of the propérty as a dance studio,
operation of a dispensary (or any other use except a dance studio) is prohibited.

B. Modification of the Property Into 11 Separate Spaces in Violation of
BMC § 23B.56.020 .
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The site plan approved for Use Permit No. 6984 indicates that the Property is to be a’
completely open floor plan and not divided into any separate spaces or rooms. BMC
Section 23B.56.030 mandates that “the site plan ... shall be deemed [a] condition[] of
approval.” .

BMC Section 23B.56.020 prohibits any change “in the use or structure for which a
Pemit has been issued ... unless the Permit is modified by the Zoning Officer or
Board.” In particular, Subsectlon 23B.56.020.A.4 requwes a maodification to “[ijncreas|e]

the number of ... rooms”.

Because the Property has been divided into 11 separate tenant spaces and, therefore,
deviates from the approved site plan without approval by the City, it is in violation of
BMC 23B.56.020.

C. Operation of a Dispensary in Violation of BMC §23E.16.070

BMC Section 23E.16.070.A.3 prohibits operation of a dispensary (except for the 3
authorized dispensaries in existence before 2004) unless it has been licensed by the
City. As described above, Mr. Smith’s dispensary has not been selected as the fourth

dispensary.

D. Operation of a Use Other Than a Dance Studio in Violation of BMC §
- 23A.12.010

BMC Section 23A.12.010 prohlblts any property from being “used, or designed to be
used ... except as permitted by this Ordinance, either as of right or by permlt 5

‘Because the Property is being used as a dispensary and Use Permit No. 6984
authorizes use of a dance studio only, it is in violation of this provision as well.

E. Operation of a Commercial Use Until Midnight in C-W District in
Violation of BMC §23E.64.060

The Property is located in the C-W District. BMC Section 23E.64.060 prohibits
commercial uses from operating after 11:00 p.m. in the C-W District “unless -a Use
Permit is obtained”. . .

Mr. Smith’s dispensary operates until midnight on Friday and Saturday and, in addition
“to the fact that it is unlicensed and in violation of 23E.16.070 and Chapters 12.26 and
12.27, no Use Permit as been obtained to operate a commercial use past 11:00 p.m.

Al BMC Section 23B.64.020.A defines a public nuisance as “[alny use, event,

structure or building, whether non-conforming or otherwise, which [is] [m}aint[ained] or
operat[ed], by omission or commission in such a way as to result in or facilitate any of
the following activities, each of which the City hereby declares to be a public nuisance:
disturbances of the peace, illegal drug activity including sales or possession thereof,
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public drunkenness, drinking in public, harassment of passers-by, gambling,
prostitution, public vandalism, excessive littering, excessive noise (particularly between
the hours of 11:00 p.m. and 7:00 a.m.), noxious smells or fumes, curfew violations, lewd
conduct or pohce detention, citations or arrests or any other actlwty declared by the City
to be a public nuisance.

1820/1828 San Pablo Avenue and the uses therein are a public nuisance under Section
23B.64.020.A for facilitating disturbances of the peace, illegal drug activity including
sales or possession thereof, excessive littering, excessive noise (particularly between
- the hours of 11:00 p.m. and 7:00 a.m.), and noxious smells or fumes based on the

evidence discussed above.

BE IT FURTHER RESOLVED that the Council declares that each of the bases set forth
above is an independent basis upon which the Property is determined to be a nuisance
pursuant to BMC Sectlon 23B 64.020 and orders the cannab|s use enjoined and
terminated.

BE IT FURTHER RESOLVED that the Council authorizes all enforcement action
appropriate to enforce its determination of a public nuisance including, but not limited to,

administrative citations, seeking an injunction, a nuisance abatement warrant or any
other available remedy.

The foregomg Resolution was adopted by the Berkeley City Council on January
20, 2015 by the following vote:

Ayes: Arreguin, Capitelli, Droste, Maio, Mooré, Wengraf and Bates.

Noes: Anderson and Worthington.

Absent; No“ne. | % M
. ' Tom Bates, Mayor
Attest: ,/%..// W

‘Mafk Numainville, City Clerk
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