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•
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Date lhl• bualnees became.- onder-ownerohlp: lj 'ii' i 1"2.. 
Check here If this .business was already aollve .and you are a ne o~ er . 0 

·Check here if you have an ownership Interest In another business lil Berkeley Cl 
Name/s of other business/es In whloh you have an ownership Interest: ---------­

R11vMay2001 

NEW BUSINESS LICEI'(SE APPLICATION FORM 
Please read all Instructions on the other stilt before completing this ppp/lcatlon and TYPE or P.RINT CLEARL v. 
Business Type V\.\.uL.cJ \IV¥\C"~~ f p\\y,:;fuw ;:'.jt~·f.j1~a'ii~e.:fjj~:oil'iJi:: .. ,. ··::·::·" ::?! 

Addresa In Berkeley I 51 "O . A.c;;,vt, b~ Ac\lg 
Buslnes$ Name (OBA) farT'i Autb vw.J,a.& Yb!!~ !\w.n,,lpLA ~ofi t..Brf• 

::,:~ ::::~=-Rs_r __ CJ,....._, ~-t-1 ...... :_; .... ·_ ..... BC>_~ __ .:.._k......__· ~-~-·n..oa .... ~-" _:r_tJ ____ ~~:t:~·~'.~:~1:.':!~~~;~;:;:·~~T~~;~p.·.~t:!:i; I i 
City, State & Zip G~ "'CA.. '1'f1'0") ... ~:·.q~.:~·~.~~~~~:;Jn.·.~~l~'.:.:·:.;:·:·:.\;;~>:; w 

· PLEASE COMPLETE THE FOLLOWING INFORMATION 

1. Business Phone (\'\o) 'M.§"· ~~"ita 
2. Emergency Phcme IJ.i~ tm .... , 'U b 
3. Fed ID or Soc Sec# . f.s' • ·.'f&"['f 6) p 
4. CJ Partn·ershlp S.Oorporatlon 0 Sole Owner 
6. State Seller's Permlt/Reeale # -----­
a. Contractors Llc#/Exp Dt_-,.....,.__=-----
7. Do you sell tobaooo products? 0 Yes '6llNo 

8 .. #of Employees ~ [ 
9. #of Business Vehlclea IQ 

10. Female Owned: 0 Yes 'JD. No 
11. Minority Owned: Iii Yea IJ No . 

~~: ~~:,F~S::~e~:ar en~ir"'"1 x{;Mzqe.."-sa•. ti'~ 

COMPUTING THE PAYMENT AMOUNT FOR YOUR NEW BUSINESS LICENSE 

· 14. New Business License Tax: $61 for most buslneasea; $77 for rental property (See note) $ 1J~QQ 
16. New Business License Regtefmtlon Fee $ ~.gg 

16. TOTAL AMOUNT DUE.FOR NEW BUSINESS UCENSE . PLEASE REMIT $ lf\1. .. 00 

NOTE: Some buslneseea require different fees for a new license. Please contact Customer Service for mlli~o, 
MAKE CHECKS PAYABLE TO: City of Berkeley and mall or dellver to Finance - Cuatomer Service, 1947 Cenfe; §'t1Uil, 
Berkeley, CA 94704. . Flt~ l · 

·' ti 'lu t. I.~ 
Under penalty of perjury, I . ee are I am authorized to make this applieatlon a~l'JJ:~.!!t !f my 
knowledge and belief it is a tru , correct and ((tmplete statement made in good ~r;1fl."fu~'ff~t3t~, 
In eompllance with the pro lslo s of the Berkeley Business License Ordinance. · IVINQ 

Sigi.u~ture/Title . E~J<.1 b1V.~ Date IJ.\ \$\ \'?-. 

See tl1e other side for lmpflrtant Information and ln1tructlons before completing this application. 

Finance Customer Service Center • 1947 Center Street, 111 Floor, Berkeley t California 94704 
Phone: 510.981.7200 •TDD: 510.981.6903 •Pax: Sl0.981.7210 •Email: BusLic@ci.berkeley.ca,y~ 
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. CP· 

~u:~i~~.s~ Nrune: F~ · A.?'!S. &l~ ~~- ltWMbv=s ~f.. 
Busine~s Adaress: l 5'\o ~\1&'1 A(V2N\J \.lf · · . . . . . . ~ . . . . . . 

. Type of Business:. ~ Coll~~tive D D~sp~nsary . . 

S~bmittal Form: Medical Cannabis:Criteria and Requirements . . . . . . . . . 

Thank yo~ fqr ob~ining. a City ofB.erk~ley Business License. Obpdni~g a .business license is required by 
Chapter. 9.04, Business Licenses, of the Berkeley Muniolpal Code,: wlt~ 'additiona1 requirem,ents regarding 
.cannabis bu~inesses in· Section 9.04.136, Cannabis Businesses. llo\vever, a business lle'eilse does not 
give your use legal status. Th~ folfow'ing information is provided t() ensure that you are aware of other 
City requirements that '.may apply to your business. · · 

NOTE:. Colleetlves must submita scaled, dimensioned and:accurate floor plan showing the area to 
b~·used fo~ cultlvatlon as part of the busln~ss itcense applleation. ·Plans should be drawn to 
arehltect's or engineer's scale, as appropriate:·(arehiteet's scale must be 1/8" = 1 +; engineer's scale 
must be ·1'1 = "10'). ~he scale, es well as the property address and name/contact in'formatlon of the 
person prep~rlil~ tlie ·plan, should be incllld~d on. the plait. · 

. , ... : 

CRITEIDA ~'ALL MEDICAL CANNABIS USES . 
Sootio~ 12.26 of the Berkeley Municipal Gode includes the following criterja for medical cannabis uses: 

• Mem~ership. in a mediCa1 cannabis coltectiv~ must be restricted to qualified patients and their 
· pr,imary caregivers. Prjmary caregivers shall not be allowed to obtain cannabis for their ow~ 
. . personal use. A primary caregiver ci:u,not be a member of a medioa1 cannabis collective unless 

· the primary caregiver,.s qualified pati~nt is also a member. (1'2.26.0401B) 
• Medic~t cannabis collectives and each member thereof shall not sell, barter, give· away, or 

· otherwfse distribute cannabis to lion-members of the medical cannabis collective. (12.26.040.C) 
• Medical cannabis collectives 'shall not.accumulate more cannabis than is necessary to meet the 

. personal medical needs of their qualified_patlents. (12,26.040.D.1) 
• . Medfoal cannabis collectives that cultivate medical cannabis plants outdoors or in BJlY place that 

is yisible with ·the n*ed eye from any public or other property,· can cultivate only 1 O such plants 
at one time on ·a single parcel or adjacent parcels of property. This restriction does not apply to 

·plants grown on·secure 1·ooftops,'balconies, or other locations that are not visible from other . 
buildings or land. (12.26.040.E and 12.26.070.D) 

• · Collectives are ~trongly encouraged to consult available cannabis cultivatiori literature to ensure 
that medical cannabis cultivated under state law is.free of undesired toxins ·or molds .. Collectives 

·are encouraged to llSe their best effort to determine whether or not cannabis is organically grown. 
(12.~6;06.0) \ 

• Collectives must maintain contemporaneous financial and operationa] records sufficient to show 
oottipliance with Chapter 12.26 and state law governing medical cannabis." These records are 
i;ubJt?Ct to inspectioJ?, by the City. The records shall protect the confidentiality of the oollective•s 
members. (12.26.130) _ · 

• · Colleotives must be in compliance with all other applicable federal, state and local laws. 
(12.26.14~) . 
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\' 
Business Addre~s:· _______________________ ..._ __ 

,CRJ.TJ!{~A. ~ pOLLEC':flVli} $fECIFI(;! . · , . · .: · : . . . . . 
· Seotion 12.26. of the ;Berkeley Municipal Code includes the following oriteria for medical ~annabis.u~es . 
olassified as collectives: . . ; . . 

• A coll~ctive Is defin~d as "a cooperative, affl,iation, association or collectJve of persoris ,. _.-. 
. comprised exclusively and entitely of qualified patients and the primary caregivers of tliose 
patients". (1.2.26.030.D) · 

• The purpose of a collective is to proviue educ_atlpn, referral, or network ser\rices to qualified 
"patients, and to facilitate or assist in the cultivation and manufacture or acquisition of medical 
·cannabis for qualified patients. (12.26.030~D) · · 

•. Except as pennitted by Sectio~ ~2.26.1~0 or Title 23, m~~ical.cannabis·9o~lecti~~s shalt.not be 
. . . : located in commercial or manufacturing districts. .. . · . · . 
: . • . Collectives are only allowed as incidental to residential us~. (12~26.030.D) 

.•. cUlt!vf}tion is limited to the lesse.r of 200 squar.~ feet. or" 25% of building square footage; area over 
· · that is nofconsidered incidental to a residential u_~e and is prohibited.-(12.26.040.D.2) 

CRITltRIA- DISPENSARY .SPECIFIC . . 
· Se.ctio.n 12.26 of the iBerkeley Municipal Code and Section 23~.-16.079 of the Zoning Ordinance include 
the follpwipg crit~ria for medical cannabis collectives which are also. classified as dispensarieSJ, In cases 
·of oonflfet. or inconsistencies between the crit~rla for colleo~ive~ _and dispensaries. a. dispensary shall 
follqw the criteria given for a dispensary. .· 

• A dispensary i.s defined as "any medical cannabis collective that is allowed under Section 
·. 12.~6.130 to dispense me(lical cannabis at a non~residential Jooatlo.nt>,. (.l·i.26'.030.E) 

• A dispen~ary may not be lQoated within 600 feet of anoth~r medical cannabis di11pensary or a 
public or.private ~lementary,.middle or high school. (~3E.1 ~.070.A.2) · 

• . ·.A dispensary may ~lso provide .other services to its members, cultivate, acquire, bake, store, 
. process, test,. and tran!iport medical cannabis. (12.26.030.E) 

• · "In dispensing i:nedical tiannabis to its.qualified patients 'or their primary caregivers, a dispensary 
~ay be reimbursed for the cost of its serviQes· and materials. (12.26.030.E) . 

·• ~o new dispensaries may be approved until the' City adopts a licexisiftg process and standards for 
medical cannabis dispensaries. (23B.16.070.B) '. · 

.... ,.,.. '• . . 
ADVISom,s ~ Rll1QUJREMENTS FOR ALL MEDICAL CANNAlllS USES 
All.~ed.ical cannabis uses should also be aware of the fol19wing permit requirements: 

• · ·aullding·and Fire Safety: It is unlawful for any person, firm or corPoration to erect, construct, 
' alter, convert or use, occupy or maintain any building or structure.Qr Cll\\Se or permit the same to 

be done in violation of the foJlowing Berkeley Municipal. Codes: 
. > Section 19.28.020 (Building Code)~ . 
> Sectlon 19.30:030 (Electrical Code); 
"> .Section 19.34.030 (Plumbing Code); and 

: .. > . S_ectio~ 19.48.020/109>1 (Fire Co~e). . 

I have recei~~ this' Ji?.emo and am aware of the crlteria Md ~dvisories contaitied herein. 

ilusin .. aiorganlz11\lonNft1DO: '/O~~~W~~~~~ lb"~ ~~f 
Owner/Representative Name: _ _.,(1"_.......,rt.dr.=._t=''""~"'"'~"-='--~.,._,~~~"T-----------
pwner/~~presentative Signature: -~~-· ____ · _____ ,;..____;c...:;;::::::::0..------

: "i.>h~~~ ~ufuber for Owner/Representative: (J-f ., i & (" .. I -,6 6 

Date: . 7141?, 7 

. ., , , ;: Reyl$ed l!ebruary -2"012 : o, ~ • f I • i1' •,•• ' " 
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G'feene, Elizabeth . = . Ill 

From: 
Sent: 
To: 

· . Subject: 
. Attachments:. 

Hello Chris and Toya -

Gree'ne, Ellza~eth 
Friday .. February 17, 201210:31 AM · 
'Chris Smith' 
RE: Co-Qp Business.License 
1610 Ashby APN map.docx 

.... 
I : ,, 

. : 

... 
1 

. ; . , . 

'', ·:··-. 

.. .; . 

• I 

Berkeley has many parcels that are split between two zones. l,Jsually thi.s hapP.ens bec~yse the property lines have·been. 
modified overtime. In ttils case, the parcels on the western end of the blo.ck-(closest to Sac.ramento Street) used to be· . 
<;onflgured dlfferently. The C·SA (South Area Cormriercial) district. boundary runs al9ng a former property line that is · 
now In.the middle of 1510 Ashby. (I've attach~d tne Assessor's Parcel Map fo.r this block: the heavy lines are the current. 
property llnes1 whlle the llght~r lines are former property lines. The ionlng.dlstrl.ct boundary runs along the llght'llne . . 
that goes through the circled 22 and 15; west of the line Is zoned C-SA, east"of the:llne ls2oned R-2A.) . . . . . . . . .. . ·. . '. . . 

Wlien ~parcel Is split Into two zoning districts, each part of the lot Is' sul)ject to the pro\(lsforis of the district In ~hlch it 1s· 
. located •. Therefore, the C·SA portion of the lot Is subject to the C-SA district regulations, and the R-2A portion of the lot . · 

Is subject to the R-2A district regulations. · · · · 

. A collective 'n'iust be In a residential use and ·Shall not be'1n· a C(>mmerclal district .. Since this property is partially .In a 
commercial district, we cannot sign off on the zoning for the business ilcense. · · . · · · · · 

r· • , •, ... 
. i . 

If you find another property that you are interested In, feel free to call me or stop by the planning counter to check the 
zoning ahead of time. . · · · .' . · ·. · .' · · · . ·· · · · -: . 

Slncer.ely, 
Beth 

From1 Chris Smith [mallt0ihtnn11@yaboo.com1 
Sent: Friday, February 17; 2012 8:38 AM 
T~:· Greene; Ellzabeth 
$ubJec:t: ·Re: ~-op Busln~ss License 

How is that-possible? I though·that a parcel could·not be both residential and commercial, What is C"SA? 
Whi~h zoning talces precedence? · 

From: 11Greene, Elizabeth" <EGreene@oi.berkeley.ca.us> 
To: Chris Smith <bton11@yaboo.com> 
Sent: Thursday, Februeiry 16, 2012 11:44 AM 
Subject: RE: Co-op Busln.ess License . . 

Hello Cht'is·- . . . 

.. 
.. .. 

•. !1 

I have been reviewing yom· application this morning and leal'lled that t!1e parcel ·is split between two zones - R-2A 
(i·esidential) and C-SA (commercial). I am determining what that ~neans 'for your use. Once I have determined that I will 
-~~~ . . 

· Sin.cerely, 
Elizabeth 

1 



•'. 

From: Chris Smith [mai!to:htunl l@yahoo.com) 
Sent: Thursdayt February 16, 2012 8:45 AM . 
'J'o:'Gree'rie, Bliiabetli · · 

· Subject:.Co•op Business License · · .· . . 
' • I ' 

· Hi Ms. ·oreen, " · .. 

.:.:· ... ·~,~;.: . .:·· . . ..t' 

. ·:.:;~~~ii-~~. 

.. .. :: . 
. .. . . ,· . ~. . . . . . . . .. . . 

I.:was following up with you regarding the business license my co?perative submitted ye~terday February 15th>. 
2012. I was tolil that I would hear a respQnse in a couple hours and still haven't heatd: Can you pl.ease let me 
know via email the results or if you have any questions or need additfonal information? · . . . . . . 

Thailkst 
Christopher Smith 

.,. ... 
:.Fro~i "Greene, Bll?abe~h11 <gOreene@oi.btwkeley.ca.us> . . .. 
to: ''.Greenll, Elizabeth" <BOreelie@ctberk~ley.ca.us> . , .. 
Sent:. Wedri.esd(ly, February 8,.2012'5:46 PM · · 
·subjec~: MCC Cultivation and Dispensary subcommittee meetings, 2-15·12' . . .. . . . 

Go~d eveni'ng -.· . . 
. . . 

· . The'.agencia packets. for the W~esday, February 15, 201.2 ;Medical .¢~abis Commission (MCC) Cultivatiop. 
subconunitt~e and Dispensary'sµbcommittee are attached. The packet~ can also be found .on the Commis$ion's 
website: http://www.cityo:tberkeley.info/ContentDisplay.aspx?id=31260 · 

' . . 
. : ; . 

Remember ihat the Cultivation subcommittee meeting will start at 1:30 PM, followed by the DiSpensary 
· subcommittee at 3:15. There will be a 15 minute break between the meetings. . . · 

Thanks,· 

Elizabeth Ruess Greene, AICP 
Senior Planner 
Secretary to the Medical.Cannabis Commission 
City of Berkeley 
Phone - S 10-981-7484 
Fax.- 510-981~7490 

Please Note: The City offices will be closed 011.the following days: 

Friday, February 10 - C~st-saving measure 
Mo1'1.d~y, Februa1·y 13 .. Holiday (Lincoln's Bil'thday) 
Monday, February 20- lioliday (Presidents Day) · 
Friday, February 24 M Cost-saving measure 

. 2 
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... ··','. : .. ;' ·· .. 
~ i . ·, (~ 

. . ... , ... 

Date thia busl~t88 became aQtlve under your ownership:~--'"'"---'-

' 'n 'l i ; "~'·' ... 1 t , ,.J .. ..... 9~.~.~~~rJt.1;.~lf,W~b~."'.ln~~f~W''~r'~~v.~o.'!~~·.PQ~.Y<>~.,{?''i ~~ , .. ,r;tf:).r: ,0. · 
,,tt,.·1·'' '; ·!·~·; ~ · .. · ._., ...... , ... '' .• r1=r ... • •.• ~J·~ i:~\ •. 1,1- •••• r.,; .. ~ ... ;1 •'1\.!•''i•' r':,.'i/\ •!'• =~,:, 

. it.\~.1 N~n\~/e'nf~tt\~~~:::;~::.~~:ie~~~:\:~v~~~~~~:~:~:~~f~~1~!~~~~\!~:~tkeley . 0 
· 

j" : ;. " . ".,. . · ·;.: ". ".:' · ' ' • . . · : .. "', ' '" . . . · .: . . . , "' . ' . ·. R•vMay~7 . ! .. :,1 .. .11·11t1 '·i'" ~o ... =•1.;n . .... !• 1.1:1\ ... ,i. , .• ··: . :1·•1· .. : .. , . : .. • .... 1• : ......... 1, .. ,, .. ,.,.,,, ·)·!:: .! .... " rn.~··,, ... Ft:::R•i~ a: ?otz'"'. ·'" .. · .. 
I !s: :·;~!· l,ltt•". ,:'•1,H'..! ~.I',; 11•'NEW11BUSIN~SS1·Ll€·ENSE1·A'.PPLICA,':n,0N"FORH·:H; ft,,: . ' .. , ... •I . . • . 

.1 :li•t,htU~~11j··,.,.:.:~1'~i:·H ~·:! 1 1· T"ul . .:: 11.~: t: .. :" .· · .· · . ,., · HH1 ii~-.~· ·.Ii 1,; •• : i}, \I I'. Ju·;:' ·• !·/tJl ,\,l l1~• \;!:~~:.~::;!1,1.n,1.;!:: 1 0•/ll\.:.\' 11:, ·." •. ,.,.;' ! . .:: '. 

Pllia~e·reitt,.a.tl lnstructlons:on·the ot~~er aide before.compt~t1ng1Whts appt/catl/IANf!J·~fifi RIJV. 
"'1•'··~ 1;i:·.·l., ,;,;_.ui~! i'ri}:~·· · ~ .••. , "' .. ~;!: .,:./, ·.·.··t,•' 't•t:',.•. ~~· ,~, . • • ·• • :1, ••• ·11\•'\'·: • :-·- ,~: • ." ~ } :·.i·-. ~.: · 
r;aUll n~.fi~.11 •• ~~Rv.,. . . . .. . . ." . . ~~: .: :.. . ~. .. ., ·. : . · _ . " · ( 

, Addreis·lnlQerkeley r"dl:SJO:',!\ 1~k'("!At4E1.1 ~w:OU!ll:qJ\, .~1.,t1AJi•1 .. · :~, 
I \'I•)'\" I> 1"i 1

• )-!' 0 'l\~·!•C·: ·~ /,,p•' 'Ill''' '•' 1'1f 00 '•~•"'• I '1° t • '"'•u~~l·(1 r ''• 1· •. · .. ,f"1" .•:• ... ai.iiiness't.Jame'caeA> · ·ta"'.. .. · · · ~\· ;· ... · · · ·· · ·~ .... · " : '::: ...... : ... .-:, 

OwnerNa~e: FIR Si Ch afS!'o t2 kffi r .~'" 111A'S:i: ·:··4JJM ,fo;:(:.: .1 d 1:~ '. ;: \:: 

Malling Addte&a IS~D ~fr~ ~!!!C. 1.f ,;, .. ·:w·;111: ·,. 11t, ·' 1;,:,;.,111.·1·•, 

Otty,"State a Zip E:zq4'zti0n+ Q~ . ,!i 1~~"Q]r' 1'." 11 '. ';-: :~ ~.=·;;;~:'!"> .. ~""·.~:1 ·'{'.:'i;~ .:; 
•'o ' • 0 ; .. "l't{, i ~~ ;~.; 

0

\ :
0 

11 : '.' l·:<)li'.
0 0 

!~ ~ :!:• :·: • l\\"•1t 1 .'"'::. I •:~· I: .. :i •:!'.. ~ <l,t 
0

:~ i·' ~ ~ .. :~: 1 •,.1;." 

... 1.;•:1l-..~: ·:: c•., =· ··•ft!' .... :._:.,;,·i· .... .a';'·. ; , .·: .. ,,,,-:•ii·:.· ·,j;~ •• • 1 ."~· ... ~r .. 1)··· .•. ._, 

•> PLEASE COMP.J;iET.E~·:t1Ji1~~~lQW1tNti;'.iNroil\1~itl()~J: .. ! ...:,. •:.·:· : ... ·; ''. ,,.': 
·' . .. . . . .... 

t,·,~·:·v· n •. ; .• ._,fVtii .. :U '#\M· · ·.ttf;'1:' ::.··:,~~·~i ,:-.. ·: .1t!:.~r.a·1 ....... , .• ::: .,)''L i:1i: ·: · .: :· . • . ·: ~11ht~ ~:. J.~ h 1· .~':~"·,; .. ,-.. ;, ;·rt.' ··,~=r ~ · . .~i 

; .. ~J:1;::.~:,·:1;t~;-:~r.~n~~:l~~1r~~.~~Nt~~9Y.~t.~~~~!Q,PW~~~·~v.~·~~~~·;~~~~.~~£ ". ·_.. ': ...... :. 

... · ·~oi1;:9~;n~·bueineese:a:tequl;;:·tt1ri~tent:~e$ i«if ·~~~~w·i1~n~~ .. P.l6bibi0ont~ct buat<rih~r s~rvice for more 1ntonnat1on. 
, M4~E. OHl!~Kt\ P,AVA9~~ ·TG>:·Ql&y .~f B.e.rlt.eltay and ,m,.11.or. d4'11.Vi;lll.la:Flnance .,. Cuak!mer. Servlc~.J947.~.c~nter S.tre·et, . 
• 8.-rlt,GIG111·1'!J.\, 9,.410:4i..t'1,. r;· •'! .J!:illlr\t ;1,•1 ·,•: ;~ t·,:11· .,,,·; ";i '.'., , ! • I·,._ .. ·, " •· 1.1• .\ ;. :·;:;. 1,11.,,1 . /, . •'· · : .. , · , p • - . . 
t•""' ·1; ,''.t.iV ·:.; .. "t•1,ril :,:~. ·1. t~. ·~·:;~ •. :.,.~t• 1·,.~ ;, ·:.~ i .. 1 :;· ;:"· •t •:.··'. ·,~:·,1 .~: ... n: :·~·:1.? .• ·:r .. , =~: . •· . ._ : .. :-·i . •;:··: ".: 
: 1:(::•1i.Hd1c.1.J ·:.d·;·1•\t·•:Uf;i•1·~., •• ,~,;l'l<t'dfl,.•"~ .,,,j')\,' 11J:·i··'\:,,L 1f'f!1: ·,'l;1,1,;1,i ••. ,,.,.:·}l:,v·1,.~···1:.;i. :.;•"!'•; ::' :·: . .... ~'"' .. 

Under:pen~l(f 1nf .. perjur.v•' I ·do'1.lare 1.am1authqrlml ·tO;.mak~ thls.aP.plle1¥tlon.1md1thatito. tbe best.of my ... 
knowledge aitd belief ~t Is a e, corre~t and eomple.te statement made In good (alth for the perlod stated,· 
In compliance wlth the pr·. Isl lWoftli~:oe'rlleleyiBusln~sS:l,leense· Ordlna\t~e)• . 
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See the .other side/or Important ltiformatlon an1l lnstructlons /Jefore completing this application. 
· {'J.1.~l)lj.· {i; '·'''~ .~· .... 1.,•\:··~,~::r. ·.·.1'~i .i.t::' .. "~:r: ~/.;i.·!~/<'. 
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. . . . 
Forty Acres Medical Marijuana Growers.Collective is,a non.,conforn:aing 
entity. We were est.ablished August i3th, 2009 prior to. Measure·r 
amending ordinance pertaining t.o medical cannabis by amending 
sections 12.26.030, 12.26.040, 12.26~110, 12.26.-130, and 23E.16.070 of 
'the.Berkeley m~nlcipal code and adding sections 1~.26.lSO and . 
23E.72.040 to.the Berkeley municipal code. Licenses were made. _ 
unavailable to col.lec.t!ves until January 1st, 2012; therefore, Forty Acres 
Medical Marijuana Growers Collective ls.a non-conforming entity. . . 
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• 
·PLANNINQ <! Dt:Vtl9PMCNT · . : . · · 
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Tell 510,98l.7410 TIJDi 510.98l.69DJ li'a111 5~0981.'1~20 Emal!: Pl@nnlno@9!.tmllSllWaJ!I! · 

· · LAND USE PLANNING 

ZONING CERTIFICATE APPLICATION 
rOR BUSINESS L.ICENSE Al)PLICATIONS 

Address: l $10 AN& lb\' 8\Nf'Nf Suite/Unit#: ____ ...,; 

AppttcantName:_Ckr-\~-\.Pf~ $vk>.(!~ ·-· . ·Phone#:. (&IQ) .sr•eo .. llo<:a 

Buallasa N~o: hM l><.rt!. ~ • l'IW;i,·~~U. bualneeut~ta locatlcn: • '(.. · .. 

Desarlb~ products/services provided: J1M,.,Js.cd /(J1!!"iJv 4 d,A-~ t~ 

Has the property owner authorized this buslneS&? A Yes .tl No Lease area (sq. ft.): _1.._~_0 ..... I __ _ 
Do y.ou lnten~ to: lnorease/~duce lease area? CJ Yee . ~No ln&tflll a n~w .l~n? IJ Yes Wo 

· · HoJrsofOperatlon: Mon-Thu ~ .. 1 l~) Friday· 1 ·~ q ~:".'"') Saturday '?·- <:/ .,1 Sunday. z. ... 2 ( f) 
Does the business have off-street parking? {l Yes · 'BIJNo ' If yes, how many spaces? ____ _ 

Looation of parking: IJ Same property CJ Other locatlon (describe): f)(ra.f:( · 
' 

Wiii you sell atcohollc beverages? IJ Yes t2S No If yes, Hat ABC license type: __ ...._. ___ _ 

Will you sell tobaooo products? CJ Yes '£1 No 0Q98 the b~~iness 'ih~8iWlhi.arljuana? Cl Yes No a 
Will you offer tlve entertainment or music? IJ Yes )lNo If yes, describe: ________ _ 

BUSINESSES SERVIN~ FOOD &·DRINK ONLY: 

Number of seats: __ _ Busiest days/time&: ________________ _ 

Describe smoke and odor controls:· ________________________ _ 

Alcohoi served (cheek all that appJy): CJ Beer 
IJ Only with meals .. 

CJ Wine 
tJ Separate from meals 

tJ Liquor 
Cl Ata bar 

Under penaltlea of petjury, I ettl that th• above lnfomratfon Is fme and complete to the fJ8at of my knowladge. 

Appllcant atgnature . . · .. -· · Date "'L( 2 r/( ~ .. 
•Property owner signature· · · , • , , Date 

. (* Requfred foroh&nges of US& or Nduotron of hOU/'8, staohol, entortafnment, 6tO.) -----....-
• t. 

-STAF .USEONLY• 
1:1 Addre&a In HTE. . Cl Compllaa with quota/nod& rJ 'po ·notlfled·of alcohol tJ Non·conformlng use (no e>epanslon) · 

Attachments: ll Floor plan 1:1 Slteptan CJ Statement . ·Cl Other __________ _ 

District: ___ _ .. Approved by: ______ _ Ord. Seol. #: _____ _ ·. Date: ___ _ 

Cominente: 

G1\LANDU8EU:11rma& lnetructlona~and Uae Plarinlng RJrmaWASTER l.IST OF APPUCATIONS\Pl>F LINKS. Do Not Remove FllealZC_eualneSUJcenae 08·0M010.doo 
llndnlad OQ.B.M010 . · . · 
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• 
PLANNINCi O' D~Vl:L'?PM~NT 

· an Uae lannlng, 212o·M1Ma Streat, Berkeley, CA 9 704 . · 
·Tel: Sl(l.981,7410 TDD1 510.981.6903 Fax: 510.981.7410' Email: Plannlngc@cl1ber1<e!Qy.c1ti1JB . 

. . . . . LAND use PLANNING 

LAND USE PLANNING FEE WORJ<.SUEET- r:or~ INTERNAL USE ONL y 

Project Description (c.[J., "New Auilc/ing ((t! ·123 Main St") 

DOD .DDDOODO DD ODD 
' ' 

DDDDDOODDDDDODDD 
Project Typ~ bo~e: ZC Appllaatton #: 00-0DDODD.OO 

. I 

... 

:. . .~·· ·~·:. : ; . : .. 
• ! • 

. ·.: .. '•. · ..... ·: . 

... $50 Records Management Fee - Contlnuatiort of. Existing Use 

·OR ... 

.$180 ..... $180 Zoning Certificate~ New Use 

TOTAL. [Amount Paid]' ' 

g:llenduselforms & lnstruolfonsVancl use planning forms\fees\2010 lntemBI fee intake shsetsVinal_zo_fess :iheet 2010·08·02,doo 

G:\LANDUSE\Forma & lnetrucllona\lend Uae Plannlng Fonna\MASTER 1.IST OF APPLIOATIONS\PDF I.INKS· DO Not Remove Flles\ZC_Buslneee~Llcense 08·02-201 D.doe 
UpClated Otl·02-2010 1 
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....... 
Plan~irig·and·Development Department . ' 

1': I • •' ','1 ,, • 

Marcfi~t5,. 2012 
. :. 

Chris smith 
· Forty. Acres·.~edlcal Marijuana Growers 9ollectlve 

1510.Ashby Avenue .. 
·~erkeley, CA· 94703 

... ·. 

Dear .fylr. Smith: 

On 'February 28. 2012, .the.Planning Department received two applications from tlie · 
i=orty Asre.s Medical Marijuana Growers Collective for medical cannabis · · 

' services/cbllectlves: one located at 1·a20 San· Pablo Avenue, Unit 1 o, and .. the other · 
I '1ocated·at 1·610 Ashby:Avenue': In both applications, you sta'te that the b~slnesses were. 

established prior tO passage of Measure T, ana· should therefore. be considered non-
. conforming entities. . . 

In order for a use to be considered le'gal non-conforming, It lf!US~ iibe estab.11$~.e~ or 
constr.ucted with the prior approvaJ of1 or legalized after the·fa9f by, eithefa"Zo<tiing 
Certlflcat~ or all required Permits" (Zoning Ordinance Section 23C.94.01~). While 
Berkeley Municipal Code Chapter 12.26, .Patient's Access to Medical Cal11'.labis Act of 
2Q08i specifies locations for dispensaries and poll~cfives,·tht) Zoning Ordinance has· 
nev~r h~d an approval process or specified allowable locations for coileoti~es or any 
medical ·cannabis uses other than qlspensarl~s.. ·Therefore, collectives and other non" 
dispensary medical canhabis' us·es cannot b~ ·considered legal, non-conforming uses 
under tlie,.Zonlng Ordinance, regardless of wh,en they were established. There Is no 

· ·type. of nonconforming status other than as defined .In the Zon~n~ Ordinance. 

Since a collective cannot be considered legal n.on-conforming, then it must be in 
compliance with th~ current Municipal Code.and Zoning Ordinance. According to 
Berkeley Municipal .Code Section 12.26:030.D, co.lleothies have the following 
. restrictions: 

• T~ey shall not be- locate~ in commercial or manufacturing districts; and 
· •· They shall only be allowed as Incidental to residential use. 
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" . . . . . .. '· 

The 1820·.San ·Pablo site is iocated In a commercial c:Jlstrict, .C-W (West Ber.k.eleY·;. ,- ' 
Commercial·Dlstrlct). "Unlt.1.0, along wltfl. other units on the second floor of:th~ .. ~~lldlng, 
wa$ lnspectei:I by.the City of Berkeley's Cc;>de Enforcement Divlsior.i ·in_ JaniJat~i ~0·12: . 
The lns·pectlon. determined that the medloal cannabis use was not incidental to a · 
re~ldence, and It was located In a commercial district. : Additionally, the unlts that dld. 
e)(lst were Illegally cr.eat~d - the approved use of the second floor.was commercial, not 

· residential. Neither building permits nor zoning p$rmits w.ere issued that would. .have · 
legally established the units on t~e second floor as r~sldentia:I units. 

The 1510 Ashby application Is a follow-up to an application receive~ on Feb'ru~ry 15; 
~0.12·; That application was denied because the property is zoned both resid~ntial (R-
2A) and commer~ial (C-SA), with the majority of the house on the commercial side of 
th~ line dividing· the.two districts. As explained :1n the response to th$ first application, a 

·collective m'ust be In a ·residential use a·nd shall not be ih a commercial district. Since 
. this p~operty is pa'rtlally in a commercial district, staff.cannot sign.off on the.zoning for 

the business ·license. · 

Based.~~ th~ 1tiformation submitted I staff ·o~nnot !ilPPro-ve business licenses f~r medical 
. cann~bls CC?_lleot!ves *1t elther.18.20 San Pablo or'1'~10 As~by .. If.you h(l\ie any . . 

' . que~tlon$ Qp1~ed additionai information, pleas~ ~~)nta9~ ~e.at s10 ... 9s~::74B4 or. · 
egr:e~pe@cl~yofberkel~y.info. · · · . · · . . . . . :. . 

·sincerely, 

· Elliab~th. Greene,· AIO.P . . . . . . 
.s~cr~t~,Y to.·t~e Medical 9annabis Commission 

. ~c: · :: . Ch~ls ~~ijh, F o,rlY Ac~es "M~ciloal M~~ljua~a G:rowers Collectiv~, 1 ·a20 San Pablo 
· .. Avenu~ •. Berkeley, .CA 94703 .. : · . · . . . 

. ... 
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RESOLUTION NO. 66,911-N.S. 

DECLARING THE PROPERTY AT 1820/1828 SAN PABLO AVENUE OPERATING AS 
AN UNLAWFUL CANNABIS USE IN VIOLATION OF BERKELEY MUNICIPAL CODE 
(BMC) CHAPTERS 12.26 AND 12.27 AND THE ZONING ORDINANCE (SECTIONS 
23B.56.010.A, 238.56.020, 23E.16.070, 23A.12.010, AND 23E.64.060); AND IS A 
PUBLIC NUISANCE UNDER BMC CHAPTER 23B.64; AND (2) ORDERING THE 
UNLAWFUL CANNABIS USE ENJOINED AND TERMINATED AND THE UNLAWFUL 
CONVERSION OF THE PROPERTY INTO 11 TENANT SPACES REMOVED ' 

WHEREAS, on November 6, 2014 the Zoning Adjustments Board (ZAB) held a duly 
noticed public hearing as required by Berkeley Municipal · Code (BMC) Section 

· 23B.64.030; and 1 

WHEREAS, on November 13, 2014 the ZAB adopted Resolution Number 14-01 
recommending that the City Council, after conducting a public hearing, find and 
determine as follows: that 1820/1828 San Pablo Avenue a public nuisance pursuant to 
BMC Section 23B.64.020 and order the unlawful medical cannabis use enjoined and 
terminated and the 11 separate tenant spaces removed; and 

WHEREAS •. although the property owner has consented to the ZAB's recommendation, 
. Mr. Smith has not; and 

WHEREAS, on January 20, 2015, the City Council held a duly noticed public hearing as 
required by BMC Chapter 23B.64; and 

WHEREAS, on October 14, 2014, the City Attorney advised Mr. Christopher Smith's 
counsel that, per the City's standard procedure, the Board would not be advis~d by its 
own attorney in this proceeding. However, Mr. Smith's counsel waited until the 
afternoon of the November 6 hearing to provide his objections to this procedure; and 

WHEREAS, Mr. Smith's ~ounsel claimed that "by refusing to provide the ZAB with 
independent counsel, the City Attorney places the ZAB in the. position of naturally 
deferring to the legal pronouncements of the City Attorney, and to treat its analysis as 
that of the Board"; and 

WHEREAS, under BMC Chapter 23B.64, the ZAB acts as an advisory body to the City 
Council and not a decision making body in this proceeding. On its recommendation, the. 
Council conducts a de novo hearing. For that reason, the same Due Process principles 
that apply to a decision making body do not apply to the ZAB; and 

WHEREAS, even if the ZAB. were a decision making body in this proceeding., no law 
requires that it be advised by its own counsel. Instead, the Supreme Court ruled in 
Morongo Band of Indians v. State Water Resources Bd. 45 Cal.4th 731 that Due 
Process was not violated by one attorney appearing before it in a prosecutorial role (as 
t~e Deputy City Attorney did here) and another attorney advising the decision maker (as 
occurred when Council considered the Board's recommendation). In fact, the Supreme 
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Court found in that case that it would not violate Due Process for the same lawyer to 
serve as a prosecuting attorney and advisor to the Board on an unrelated matter; and 

WHEREAS, the Court held "any tendency for the agency to favor an agency attorney 
acting as prosecutor because of that attorney's concurrent advisory role in an unrelated 
matter is too slight and speculative ·to achieve constitutional significance" (Id. at 737.); 
arid 

WHEREAS, based on that authority and its advisory role in these proceedings, the 
Council finds there was no cons~itutional requirement that the ZAB be advised by its 
own independent counsel; a.nd 

WHEREAS, Mr. Smith's counsel also claimed at the November 6 hearing that the City 
argued to the Superior Court the week prior that his Motion to Quash evidence from an 
inspection warrant would be decided by Board and, thus, the Board must rule on the 
Motion. However, the City actually argued Mr. Smith's Motion to Quash was moot 
because the "City no longer intends to rely on evidence gathered a year ago because, 
frankly,, it is stale"; and 

WHEREAS, although Mr. Smith's counsel claimed at the November 6 hearing that he 
had provided the Board "with a motion to quash certain of the evidence that was 
received here" "because the City is relying substantially on evidence that we contend 
was unlawfully seized", he failed to identify any evidence relied upon by staff that was 
subject to his Motion to Quash; and · 

WHEREAS, in fact, the ZAB staff report, the staff presentation to ZAB at the November 
6 hearing and ZAB Resolution Number 14-01 all did not rely on any evidence generated 
from the October 2013 inspection; and 

WHEREAS, the Council staff report and the staff presentation to Council at the January 
20 hearing also did not rely on any evidence generated from the October 2013; and 

WHEREAS, based on the foregoing, the Council finds that the ZAB was not and it is not 
required to make a determination on Mr. Smith's Motion to Quash because no evidence 
subject to it was before it; and 

WHEREAS, Mr. Smith insists that he be accorded the same process as was used for 
the two other illegal dispensaries. Consistent with the ZAB's and Council's procedures, 
both of those prior proceedings did not involve cross-examination of witnesses; and 

WHEREAS, the City Attorney reiterated to Mr. Smith's counsel in June 2014 that it was 
the Board's standard practice to not allow cross-examination of witnesses and 

· attempted to understand whether Mr. Smith would argue that this standard practice 
would not accord Mr. Smith due process. In particular, the City Attorney stated in an 
email to Mr. Smith's counsel "I understand your answer to be that if the City were to 
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proceed by way of a hearing before the ZAB, you would insist that, for instance, 
cross-examination be allowed"; and 

WHEREAS, 'Mr. Smith's counsel responded "[t]o be clear, we have never insisted that 
cross-examination ... is required for due process". The City Attorney then stated in 
reply "If I understand you correctly, you agree that the fact that the ZAB/City Council 
nuisance abatement proceedings under BMC 238.64 do not include cross-examination 
... does not result in a denial of due process"; and 

WHEREAS, Mr. Smith's counsel responded "we request that you confirm that Mr. Smith 
made no demand for the right to cross-examination . . . " and the City Attorney replied 
"what I can confirm is that until now neither you nor Mr. Smith has stated that you or he 
would not demand ... cross-examination in the ZAB/City Council process. Indeed, at 
one point you characterized my request to confirm that you were not making these 
demands as a request that you 'waive' due process rights." Having concluded that Mr. 
Smith's counsel was finally indicating that Mr. Smith would not insist that cross­
examination was required in order to comply with due process in a proceeding pursuant 
to BMC Chapter 238.64, the City Attomey then stated "[w]e will issue a revised and 
superseding n·otice under Chapter 238.64"; and 

WHEREAS, nonetheless, Mr. Smith's counsel submitted a brief to the ZAB on the 
afternoon of the November 6 hearing that asserted "the failure to allow cross­
examination where the facts establish the need for such examination is an abuse of 
process." He then characterized the City Attorney's request to simply understand 
whether Mr. Smith intended to argue that the ZAB's standard· procedures were in 
violation of his due process rights as _a "demand for waiver of Mr. Smith's due process 
rights" and, as such were ~llegedly "contrary to public policy and unenforceable" and 
then "insist[ed] on the right to confront the City's witnesses" "because under the 
circumstances presented, cross-examination is necessary in order to have a fair 
hearing"; and 

WHEREAS, Mr. Smith's counsel already cross-examined the City witnesses when the 
matter proceeded in front of the hearing officer pursuant to BMC Chapter 1.24. 
However, Mr. Smith was not satisfied with that process and insisted that his case be 
prosecuted before the Board as the other two illegal dispensaries had been; and 

WHEREAS, Mr. Smith's counsel pointed out that the authority relied upon by staff in the 
staff report (Mohi/ef v. Janovici 51 Cal.App.4th 267 (1996)) involved a case where 
limited cross-examination was allowed. However, the Court did not restrict its holding to 
the fact that limited cross-examination was allowed or indicate that, where limited cross 
examination was not allowed in a public nuisance hearing, that Due Process would be 
violated; and · 

WHEREAS, the Court instead found that requiring cross-examination would strip the 
process of its informality, would lengthen hearings and either encourage witnesses to 
hire counsel or not testify at all. (Id. at 301.); and 
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WHEREAS, in response to Board member Tregub's questions about why Mr. Smith was 
demanding a hearing pursuant to 23B.64 which may not involve cross-examination 
w.hen the City had proceeded pursuant to Chapter 1.24 which did allow cross­
examination, Mr. Smith's counsel claimed 11the cross examination could not take place 
before the hearing officer. He had just been disqualified. And so the cross examination 
that we sought was to not just cross examine him regarding in a vacuum, but cross 
examine him before a body"; and 

WHEREAS', staff explained that the City had offered to allow Mr. Smith's counsel to 
conclude his cross-examination of the only remaining witness before the hearing officer 
was dismissed and submit the transcript to another hearing officer, but Mr. Smith's 
counsel declined that offer; and 

WHEREAS, Mr. Smith's counsel explained his desire to cross-examine Mr. Daniel atthe 
ZAB hearing as follows 11[o]ne of the critical issues in this case is that the city has 

· engaged in an extensive effort to prevent my client and the other from rehabilitating the 
facilities at this 1.ocation. And Mr. Daniels [sic] is one of the people, for example, who 
although the City, one of our key issues is that the City took the position that they would 
overtly invite the homeowner to take one of three options to either remove the existing 
facilities or to repair them, to bring them into compliance. Meanwhile Mr. Daniels [sic] 
privately told the homeowner don't bring them into compliance"; and 

. 
WHEREAS, Mr. Gregory Daniel responded to this accusation and stated: "The attorney 
for Mr. Smith repeatedly stated that I discouraged Mr. Soe from making any -- correcting 
any of the violations. That's absolutely not true. In your packet is a notice of violation, 
we issued in January, 2012. In that notice of violation, it gi\{es you three specific options. 
In each of those options Mr. Soe is ordered to submit the appropriate application to 
planning. Code enforcement doesn't make determinations on what you can or cannot 
correct. We just give you the options. Remove it, legalize it, prove that it existed"; and 

WHEREAS, the ZAB had an opportunity to consider the charge against Mr. Daniel by 
Mr. Smith's counsel, hear Mr. Daniel's response, observe both individuals demeanor 

. and weigh the credibility of their statements; and 

WHEREAS, the Council finds that allowing cross-examination would strip the process of 
its informality, would lengthen hearings and either encourage witnesses to hire counsel 
or not testify at all and, in light of the fact that Mr. Smith's counsel already cross­
examined the City's witnesses and he was offered an opportunity to complete his cross­
examination of the only remaining witness, Mr. Daniel and Mr. Daniel responded to Mr. 
Smith's attorney's accusation regarding the alleged statement he made to Mr. Soe, the 
Board and Council ;:tre not required to deviate from the standard practice of not allowing 
cross-examination at public nuisance hearings in this matter; and 
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WHEREAS, although Mr. Smith claims he wanted a process like the other illegal 
dispensaries, he objected to the entire ZAB staff report as a "flood of hearsay 
assertions"; and · 

WHEREAS, the staff report explains that hearsay is admissible in administrative 
nuisance abatement proceedings and Mr. Smith's counsel did not provide any contrary 
authority; and 

WHEREAS, the staff report is largely a summary of. documentary. evidence which is 
attached as exhibits the majority of which are either not hearsay or fall within exceptions 
to the hearsay rule; and 

WHEREAS, according to City records, 1820/1828 San Pablo Avenue (the Property) is 
the second floor of a two-story commercial building located in the C-W District which is 
a commercial zoning district. The Property is owned by Clarence Soe/Soe Group and 
FJSC Soe Group (collectively "the owner"). The last legal use of the Property was a 
modern dance studio per Use Permit No. 6894 issued in 1972. Since then, no other U$e 
has been approved by the City; and 

WHEREAS, because the only lawful use of the Property from 1972 until today has been 
a commercial use as a modern dance studio pursuant to Use Permit No. 6894, no lawful 
residential use has ever been established at the Property; and 

WHEREAS, in 2004, B~rkeley Municipal Code (BMC) Section 12.26.130 (formerly 
Section 12.26.110) imposed a cap on the number of medical cannabis dispensaries that 
may operate in Berkeley at any one time. Mr. Smith's cannabis operation· was not one 
of the three authorized dispensaries in existence at that time; and 

WHEREAS, BMC Section 12.26.130 now allows four medical cannabis dispensaries, 
with the fourth to be selected in 2015 through a competitive selection process. Thus, at 
present, only three dispensaries are allowed in Berkeley; and 

WHEREAS, Mr. Smith has claimed that he is not operating a dispensary. Rather, he 
has claimed that he is operating a "collective" (Berkeley ordinances do not limit the 
number of collectives allowed), but collectives are prohibited in commercial zoning 
districts pursuant to BMC Section 12.26.030.D, which states "[m]edical cannabis 
collectives shall not be located in commercial or manufacturing districts, and shall only 
be allowed in residential districts, and only to the extent they are incidental to residential 
use"; and 

WHEREAS Mr. Smith has further claimed that his alleged collective has "legal non­
conforming" status because it was established in 2009, bef9re the adoption of Measure 
T in 201 O; and 

WHEREAS, at the November 6, 2014, hearing, Mr. Smith admitted that he no longer 
occupies the units at the Property where he operated his alleged collective in 2009 
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because he was evicted from that space; now, he instead operates out of different units 
at the Property: "Well, part of my house was taken apart because I got evicted from part 
of my house. At first I had one set of rooms then I had all of the rooms, then I had less 
than half the rooms. So my rooms and my bedrooms have been changing just like that. 
Over the past few years. So, I go from certain number of units, I go for mo~e units, all of 
the time I ask for permits and I get nothing .... Now I got to get out of those units. Now 
I got to reduce everything here"; and 

WHEREAS, in order for a use to be considered legal non-conforming, it must "be 
established or constructed with the prior approval of, or legalized after the fact by, either 
a Zoning Certificate or all required Permits" (BMC § 23C.04.010.); and 

WHEREAS, while BMC Chapter 12.26 specifies allowable locations for dispensaries 
and collectives, the Zoning Ordinance has never had an approval process or specified 
allowable locations in commercial districts for collectives or medical cannabis uses other 
than dispensaries. (BMC § 23E.16.070.) Therefore, collectives and other non­
dispensary medical cannabis uses cannot be considered legal, non-conforming uses 
under the Zoning Ordinance regardless of when they were established; and 

WHEREAS, since there is no recognized non-conforming status in the BMC (including 
Chapter 12.26) except as defined in the Zoning Ordinance, a collective could never 
achieve a legal non-conforming status. The City communicated this to Mr. Smith when it ' 
denied his two business license applications in March, 2012; and 

WHEREAS, even if BMC Chapter 12.26 authorized legal non-conforming collectives 
(which it does not), at the time Mr. Smith claims his cannabis collective was established, 
BMC Section 12.26.030.E defined a "medical cannabis dispensary" as "any person or 
entity that dispenses, cultivates, stores or uses medical cannabis except where such 
cultivation, storage or use is by a patient or that patient's caregiver, incidental to 
residential use by such patient, and for the sole use of the patient who resides there." 
(emphasis supplied.) Thus, any cannabis use other than by a patient and that patient's 
caregiver in that patient's lawful residence was considered a dispensary between 2004 
and 201 O; and 

WHEREAS, this fact was highlighted when staff presented the City Council with 
proposed amendments to Chapter 12.26 in May, 2010. The staff report explains "the 
Ordinance currently defines a Dispensary very broadly in BMC 12.26.030(E). For 
instance, a Dispensary .includes not only the three authorized Dispensaries in Berkeley, 
but also any entity that cultivates or dispenses medical marijuana for its qualified patient 
members. This definition of Dispen~ary is so broad that it unintentionally includes· a 
small Collective of only three qualified patients that cultivate collectively and allocate the 
marijuana only amount themselves. The Ordinance currently prohibits such a group 
due to the 3-Dispensary cap rule"; and 
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WHEREAS, at the administrative nuisance hearing before the hearing officer, Ms. Toya 
Groves was called as a witness by Mr. Smith and she testified under oath that the 
"collective" she and Mr. Smith co-founded had "thousands" of members; and 

WHEREAS, at the November 6, 2014 hearing, Ms. Groves further testified "there is (sic) 
a lot of members" of the "collective." When asked if there were 2,000 members, she 
explained, 'We have grown from what started out as a small group of people; it has 
gotten bigger"; and 

WHEREAS, consistent with that testimony, Berkeleyside also reported on September 
29, 2011 that "in the 21 months since it opened, the Forty Acres Medical Marijuana 
Growers Collective has seen its membership jump to more than 7,000 people .... "; and 

WHEREAS, Mr. Smith was interviewed by the New York Times for an article that was 
printed on Jun.e 5, 201 O and it states that "40 Acres Collective consists of about 100 
growers and users who gather to share pot, money and plants"; and 

WHEREAS, because the only authorized use of the Property since 1972 is a 
commercial use as a modern. dance studio pursuant to Use Permit No. 6894, no 
residential use of the Property has ever been legally established. Therefore, even if the 
BMC recognized a non-conforming collective (which it does not) and even if the 
collective at the Property consisted of only "a patient or that patient's caregiver ... for 
the sole use of the patient who resides there" in 2009 pursuant BMC Section 
12.26.030.E (Which it did not), because no lawful residential use of the Property was 
ever established, the collective could never have been "incidental to residential use" as 
further required by BMC Section 12.26.030.E in effect in 2009; and 

WHEREAS, without actually explaining how BMC Section 12.26.040 effective in 2009 
assists Mr. Smith's claim, Mr. Smith's counsel directed the ZAB to "take a good look" at 
this provision and alleged that "City's contention as to what the law states is not 
accurate"; and 

WHEREAS, BMC Section 12.26.040 effective in 2009 does not alter the definition of a 
"dispensary" present in BMC Section 12.26.030.E and has no as relevance to whether 
the cannabis operation at the Property was considered a dispensary pursuant to this 
definition or not; and · 

WHEREAS, Mr. Smith's cannabis operation would have been considered a dispensary . 
in 2009 pursuant to BMC Section 12.26.030.E. Since disp~nsaries were capped at 3 in 
2004, Mr. Smith's dispensary was unlawful at its inception and remains so today; and 

WHEREAS, although Mr. Smith has previously claimed that he is not operating either a 
dispensary or a collective because no distribution of medical cannabis occurs at the 
Property, at the November 6, 2014 hearing, Board member Williams asked Mr. Smith 
"At one point you claim that you regularly invite patients and other activists to the 
property to socialize, fundraise and organize around medical. marijuana policy. Is that 
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how you operate now, when previously were you operating as a nonprofit medical 
marijuana dispensary -- collective?" and he responded "I may have been reiterating a 
possible social interaction."; and 

WHEREAS, Board member Williams then asked "But you're claiming you are still 
operating as a collective, the issue is whether you're legal because of nonconforming 
status?" and Mr. Smith responded "Oh no, I'm definitely a legal medical marijuana 
collective"; and 

·WHEREAS, at the November 6, 2014, hearing Mr. Ralph Walker, the sole witness who 
testified in support of Mr. Smith's dispensary, other than Ms. Groves, testified that Mr. 
Smith was se~ling marijuana at the property: "The way police describe his operation 
sounds like a crackhouse; he's not selling crack, he's selling marijuana"; and · 

WHEREAS, at the November 6, 2014, hearing .Ms. Groves acknowledged that the 
cannabis operation is an ongoing business enterprise, asserting, "we do pay state 
taxes, would love to pay city taxes but we can't get the business license"; and 

WHEREAS, neighbors also testified that the operation had increased in intensity within 
the last year ....,. the year during which the City was conducting its nuisance abatement 
proceeding. Such comments included: 

• "They've been around for years back, but this year is the worst year." 

• "I notice a lot of smoke daily and the smell, pretty strongly, end of last month, 
till today. It's getting more constant." 

• "I been living there for two years, it wasn't like that two years ago, But it 
concerns me. . . . I don't know if it's coming from that place but I know it's 
there, the smoke started. But I started noticing it recently. And I hope it stops. 
Because it wasn't like that two years ago." 

• "So starting this year, this thing start getting more aggressive and more· 
people in front of it." 

• "I want to reiterate what the other speakers were saying, the last few years at 
the corner of S~n Pablo and Tenth has become a real problem." 

• "[It] is obviously a cannabis dispensary that has been operating in full force for 
years now. Probably, I thought it was about three years and it's good, I 
learned something here tonight, that it's been going on even longer .than that 
but it keeps getting bigger and bigger;" and 

WHEREAS, at the November 6, 2014, hearing, Mr. Smith alleged that he attempted to 
hold a community meeting to discuss the increased impact of his business on the 
neighborhood, but nobody showed up: "And most of all, about a year ago, I set out a 
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community meeting and I put one on every door in the neighborhood. And we met at 
Casa Latina, nobody showed up"; and 

WHEREAS, Mr. Smith further claimed he was unaware of the neighbors concerns about 
his dispensary operation and that he wanted to change the operation to address their 
concerns: "I want to say I never knew, you know, I've asked people in the neighbo.rhood 
about what they felt, and no one has ever told me." "I want to know, 1·want y'all to know, 
that's not how it's supposed to be. So I'm surprised. I have to talk to y'all;" and 

WHEREAS, consistent with Mr. Smith's statements at the ZAB that he wanted to modify 
his dispensary operation to decrease the impact on the neighbors, a neighbor of the 
Property found a notice on the street outside the Property shortly after the ZAB hearing 
which references the "recent" and "numerous" neighbor complaints and announces a 
"Good Neighbor Policy" to be implemented by its customers as a result of these 
complaints. The policy described on the notice is the following: 

• PLEASE DO NOT PARK IN NEIGHBORS DRIVEWAYS! 
• PLEASE DO NOT SMOKE IN ANY AREAS OF THE NEIGHBORHOOD I 
• · PLEASE NO LITTERING!TAKE YOUR TRASH WITH YOU! 
• NO LOITERING (HANGING OUT AROUND THE NEIGHBORHOOD)! 
• PLEASE RESPECT THE NEIGHBORS! (Id.) 

WHEREAS, Mr. Smith pays monthly for a webpage b advertise his dispensary at the 
Property and the website is continually updated with advertisements, announcements, 
specials and customer reviews. The customer reviews describe the operation of the 
.dispensary in great detail and identify many employees by name. Customer reviews 
have also been po$ted on Yelp.com and the dispensary's Facebook page recently; and . 

WHEREAS, the webpage includes many different types of cannabis products for sale 
with a description, the cost and photographs of the products and these are continually 
updated as well; and 

WHEREAS, the dispensary also maintains two Facebook and lnstagram profiles where 
photographs and a video of the interior of the dispensary are posted depicting the 
products offered for sale, promotions and various other offerings. The photos and 
videos are consistent with the observations of the interior of the dispensary made by the 
confidential informant(s) and the property owner as discussed further below. Also, 
dispensary employees have tagged themselves and posted photos of the dispensary 
while working at the Property on lnstagram as recently as December 12, 2014; and 

WHEREAS, various cannabis product websites advertise that the products are available 
for purchase at the Property and one even announced an event at the Property on 
August 1, 2014 for a demonstration of its products; and 

WHEREAS, Mr. Smith advertised "lab tested" cannabis by SC Labs on his website and 
SC Labs' website confirms that it had tested various strains of cannabis from Mr. 
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.Smith's dispensary on May 11, 2014 and April 19, 2014. The cannabis strai.ns listed as 
having been tested on SC Labs website match those advertised on 'Mr. Smith's 
webpage. SC Labs website also indicated that it had tested cannabis from CSCC 
previously on December 28, 2013, December 5, 2013, October 24, 2013, October 8, 

. 2013 and September 26, 2013; and 

WHEREAS, as recently as February ·18, 2014, Mr. Smith obtained a seller's permit to 
sell medical marijuana at the Property for the entity doing business as "CSCC" from the 
California Board of Equalization (BOE). The BOE confirmed that this seller's permit is 
current and active; and 

WHEREAS, Officer Kassebaum testified that on March 23, 2014 at approximately 11 :30 
a.m. a dispensary member called BPD for assistance claiming she had come to the 
dispensary to see her boyfriend, Mr. Greer, who was employed as "a security guard at 
the marijuana club," but he would not speak to her and instead she was "picked up, 
thrown down the stairs, hit kicked, et cetera" by other club staff; and 

WHEREAS, Officer Kassebaum, one of the responding officers, testified that he 
interviewed the self-identified "staff'' present at the time of the incident, which included 
another security guard in addition to Mr. Greer and Mr. Sims, who introduced himself as 
the "manager" of the dispensary. The staff claimed that they worked there as security 
guards and that she grabbed the metal detector wand hanging by the guard's station 
outside of Unit 1 and began swinging it over her head when her boyfriend wouldn't see 
her. They claim they removed her from the dispensary based on these actions and · 
"physically carried her down the stairs"; and 

WHEREAS, Officer Kassebaum testified hearing that he asked to see the top of the 
stairs where the incident occurred and the manager complied. At the top of the stairs, · 
he saw the door to the Unit 1 was open and he saw several people inside smoking and 
smelled burning cannabis coming from the Unit. He further testified that the dispensary 
manager quickly closed the door to Unit 1 after he arrived at the top of the stairs. 
Despite the presence of numerous staff and other individuals at the Property on this 
Sunday at 11 :30 a.m., Mr. Smith was not present; and 

WHEREAS, Officer Kassebaum testified hearing that "as a patrol Officer driving around 
I constantly see the flow of human traffic ... standing at the doors talking to security 
guards"; and 

WHEREAS, Officer Kassebaum testified hearing that the police have been called to the 
Property on other occasions as ~ell; .and 

WHEREAS, Sgt. Murphy testified that Ms. Taylor was dissatisfied with the police 
response to her March 23 call, so she went to the police department to speak to a 
supervisor about the incident. Sgt. Murphy testified that Ms. Taylor told her that she 
was a member of the cannabis club and she had the right to be there and neither the 
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Manager, Mr. Sims, should have disallowed her from being there nor removed her from 
the property; and 

WHEREAS, the Zoning Ordinance declares the "[v]iolation of any provision of [Chapter 
23]" to be a public nuisance, (BMC § 238.64.020(B)) and Chapter 23 specifies that "[n]o 
.commercial use shall operate except between the hours of 7:00 a.m. and 11 :00 p.m. 
unless a Use Permit is obtained" (BMC § 23E.64.060(A).); and 

WHEREAS, Detective Rodrigues testified at the November 6, 2014, hearing that she 
has conducted surveillance of the Property on September 19, 2014, October 17, 2014 
and October 22, 2014. On each of these dates, she conducted surveillance for one 
hour. On September 19, 2014 from 10:15 p.m. to 11:15 p.m., she "saw that the door 
,was wide open, the lights were on, and within the first five minutes, [she] observed. 10 
people leave the Property." She also saw a "security guard standing ·at the door who 
required each person seeking to enter to show identification." Over the course of the 
hour she was there, she observed another 31 people enter and then leave ten to fifteen 
minutes later; and 

WHEREAS, on October 17, 2014, .between 10:00 p.m. and 11:00 p.m., Detective 
Rodrigues testified that she observed the same conditions of the door wide open, lights 
on and security guard standing on the sidewalk near the front door. This time, she 
observed 29 people enter and then exit within fifteen minutes. Each person was again 
required to show identification to the security guard; and · 

WHEREAS, on October 22, 2014, between· 9:30 p.m. and 10:30 p.m., Detective 
Rodrigues testified that she observed the.same conditions at the Property except that, 
at 1 Opm, the security guard moved into the Property and shut the door. After that, she 
observed several people approach the closed door and then be greeted by the security 
guard who again checked their identification and then let them in. On this evening, 
Detective Rodrigues observed 35 people enter and shortly exit the Property in the hour; 
and 

WHEREAS, at the November 6, 2014, hearing, a neighbor confirmed the volume of 
traffic observed by the police by testifying that the "police were estimating 35 people an 
hour, I thought it was at least 25, just because now .and then I'll walk out there and 

·watch. Because I just couldn't believe, they operate so openly. And with no concern 
about the impact on t.he neighborhood"; and 

WHEREAS, at the November 6, 2014 hearing, Detective Rodrigues testified that she 
has facilitated a purchase of cannabis products from the Property by a confidential 
informant. Within 72 hours of February 5, 2014, Detective Rodrigues searched the 
confidential informant and found him/her not to be in possession of any money or 
contraband. She then gave the confidential informant money to purchase cannabis 
from the Property. She observed the informant as he/she entered and exited the 
Property a few minutes later. The informant and Detective Rodrigues met up at a pre­
determined location and, after. the informant handed her 5.91 grams of cannabis, she 
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searched the informant again and did not find him/her in possession of any money or · 
contraband; and 

WHEREAS, Detective Rodrigues testified that the informant observed several people 
inside the dispensary smoking cannabis, described that he/she waited in line to 
purchase cannabis with several other people, that he/she saw a digital price board that 
was located above the counter which indicated different types of cannabis available for 
purchase with the associated prices per weight and that, behind the counter, there were 
numerous clear jars of cannabis that were available for purchase. Detective Rodrigues 
then tested the cannabis and it tested presumptive positive for cannabis; and 

WHEREAS, Detective Rodrigues testified that she then caused the cannabis purchased 
by the informant on this occasion to be delivered to the Alameda County Sheriff's Office 
Crime Laboratory for testing on February 13, 2014. The lab results identified that the 
substance purchased by the confidential informant was, in fact, cannabis; and 

WHEREAS, Detective Rodrigues testified that, within 72 hours of April 13, 2014, she 
searched a. confidential informant and found him/her not to be in possession of any 
money or contraband. She then gave him/her money to purchase cannabis from the 
Property. She observed the informant as he/she entered and exited the Property a 
few minutes later. The informant and Detective Rodrigues met up at a pre-determined 
location and, after the informant handed her 5.03 grams of cannabis in a baggie with a 
sticker on it that read, "Not for sale, for medical use only, Health and Safety Code 
11362.7.", she searched the informant again and did not find him/her in possession of 
any money or contraband; and 

WHEREAS, Detective Rodrigues testified that the informant observed "several people 
inside the dispensary smoking cannabis" and that he/she saw "a digital price board that 
different types of cannabis available for purchase and the price per weight and that 
.behind the counter there were a lot of clear jars with cannabis available for purchase." 
Detective Rodrigues then tested the cannabis that the informant had purchased and it 
tested presumptive positive for cannabis; and 

WHEREAS, Detective Rodrigues testified that she caused the cannabis purchased by 
the informant on this occasion to be delivered to the Alameda County Sheriff's Office 
Crime Laboratory for testing on May 23, 2014. The lab results identified that the 
substance purchased by the confidential informant was, in fact, cannabis; and 

WHEREAS, Detective Rodrigues testified that, within 72 hours of August 22, 2014, she 
conducted another controlled purchase "in the same manner that the other two previous 
controlled purchases were conducted." On that date, the informant purchased 5.07 
grams of cannabis, which later tested presumptive positive for cannabis, The cannabis 
was then taken to the crime lab and tested positive for cann8:bis; and 

WHEREAS, Detective Rodrigues submitted a police report which described her 
conversation with the informant who stated that he/she purchased the cannabis from 
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two employees that stood behind a glass counter. The glass counter displayed glass 
cannabis smoking pipes and other smoking paraphernalia that were for sale. Behind the 
glass counter, the informant observed dozens· of glass jars that contained different 
strains of cannabis that were available for sale. The informant again observed several 
other customers in line to purchase. cannabis and a digital price board to the left of the 
glass counter which was affixed to the wall and indicated different types of cannabis 
available for purchase. Officer Rodrigues then tested the cannabis and it tested 
presumptive NIKE positive for cannabis; and 

WHEREAS, Detective Rodrigues testified that she then caused the cannabis purchased 
by the informant on this occasion to be delivered to the Alameda County Sheriff's Office 
Crime Laboratory for testing on August 26, 2014. The lab results identified that the 
substance purchased by the confidential informant was, in fact, cannabis; and 

WHEREAS, Detective Rodrigues submitted a police report which stated that, within 72 
hours December 22, 2014, she conducted another controlled purchase in the same 
manner that the other three previous controlled purchases were conducted. On that 
date, the informant purchased 1.81 grams of cannabis, which later tested presumptive 
positive for cannabis. The cannabis was then taken to the crime lab and tested positive 
for cannabis; and 

WHEREAS, Detective Rodrigues' police report described her conversation with the 
informant who stated that he/she walked past the security guard and entered the 
business without showing any type of identification or medical marijuana documents, 
that he/she observed the security guard checking other customers for their identification 
or medical marijuana documents, that he/she did not have a medical marijuana 
recommendation and ·is not a member of the dispensary. The informant also told 
Detective Rodrigues that nobody offered to sign him/her up as a member of the 
dispensary after he/she entered. The informant also told Detective Rodrigues that 
he/she purchased the marijuana from an employee behind a counter and behind the 
counter there were glass jars-filled with marijuana with stickers indicating the price per 
gram. The informant also noticed a digital price list for the different types of marijuana 
and several other customers . in line to purchase marijuana. Officer Rodrigues then 
tested the cannabis and it tested presumptive NIK E positive for cannabis; and 

WHEREAS, Detective Rodrigues then caused the cannabis purchased by the informant 
on this occasion to be delivered to the Alameda County Sheriff's Office Crime 
Laboratory for testing on December 22, 2014. The lab results identified that the 
substance purchased by th~ confidential informant was, in fact, cannabis; and 

WHEREAS, staff testified that they found a notice regarding a "medical marijuana 
event" scheduled for October 30, 2014 at the Property on the Facebook page of a group 
called Bay Area Urban Artists and that 277 people were invited; and 

WHEREAS, during the November '6 hearing, the Property owner's representative. 
testified he visited the Property on approximately August 7, 2014 at approximately 

Resolution No. 66,911-N.S. Page 13 of 26 



10am. He walked into the Property and noticed a podium approximately 4 feet north of 
Unit 1. At the podium was a security guard who, upon viewing him, asked him to wait, 
but then allowed him to proceed after he recognized who he was. The owner's 
representative testified that he entered Unit 1which was open and observed a glass 
counter along the north wall displaying cannabis smoking pipes and other smoking 
paraphernalia; and 

WHEREAS, the owner's representative testified he saw a woman was working behind 
the counter and she asked if she could help him. Before he could answer, the guard 
told the employee that he was the building owner. The owner's representative observed 
cannabis plants through the window located 'in Unit 1 that connected to Unit 3. He also 
observed the digital display board mounted on the wall that displayed prices of cannabis 
offered for sale. He did not observe any residential furniture or other evidence of 
residential use in Unit 1 ; and 

WHEREAS, the owner's representative stood at the doorway and observed office 
furniture including desks, computers, office chairs and membership intake forms on a 
podium. Again, he did not observe any residential furniture or other evidence of 
residential use in Unit 11. Rather it appeared to him to be organized in a similar manner 
as a doctor's office; and 

WHEREAS at the November 6, 2014 hearing, the owner's representative testified that 
there is evidence Mr. Smith may live at a property on Ashby Avenue, not at the 
Property: "The owner has believed that for a long time, long before 2009, Chris Smith 
has been living in a house on Ashby Avenue. He has signed a lease with K&S realty for 
a house on Ashby Avenue; that's his home;" and 

WHEREAS, at the November 6 hearing, Mr. Smith indicated his home address was 
1510 Ashby Ave. on the speaker card he completed; and 

WHEREAS, Mr. Smith's explanation that he lives at the Property is not credible given 
the weight of the contrary evidence and his following explanation: "How do I sleep 
there? Well, part of my house was taken apart because I got evicted from part of my 
house. At first I had one set of rooms then I had all of the rooms, then I had less than 
half the rooms. So my rooms and my bedrooms have been changing just like that. Over 
the past few years. So, I go from certain number of units, I go for more units, all of the 
time I ask for permits and I get nothing. I go up to the whole floor, everything is moved 
around. There's sinks and stuff, there's a bigger kitchen area over here, everything 
moves. Yeah, I changed things around. Everything moves. Now I got to get out of those 
units. Now I got to reduce everything here. Wow. I have fold up beds, I've had no beds, 
I've slept on sofas, I have had king beds, I have had a baby in there. I've done 
everything"; and 

WHEREAS, neighbors of the Property testified to seeing a large amount of traffic 
coming and going from the Property and observing the security guard sitting on a chair 
outside "the Property, identifying the club members and then admitting them entrance. 
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They also describe observing selling and buying of cannabis in the surrounding 
neighborhood outside the Property. They further describe observing individuals leave 
from the Property and· then roll cannabis cigarettes and either smoking them in the 
neighborhood or selling them to others; and · 

WHEREAS the Zoning Ordinance declares the facilitation of "disturbances of. the peace" 
to be a public nuisance (BMC§ 23B.64.020(A).); and 

WHEREAS, at the November 6, 2014, hearing, nine of eleven speakers testified that the 
neighbors were afraid of the dispensary customers and staff. Such comments included: 

• A fear of testifying in front of the Board or gathering evidence of illegal activity: 
"[W]e have received many complaints from our residents in the building, not 
one of which felt comfortable coming here tonight to speak about what they've 
seen." "I don't take a picture of these people becaus~ I know what it means. 
You take a picture that mean you attacking them." 

• A fear of walking along San Pablo Avenue, a public sidewalk, in front of the 
entrance to the Property: "People are afraid to walk in that area." "It's been over 
a year that I haven't passed by on the side where they are crossing, usually I 
walk the kids around the· block. It's been a year since I haven't been there, 
6~cause I saw security telling this other guy that he could not walk in front of 
the place. I was scared myself to walk there, too." "This I have to say is a little 
less intimidating than what often goes on. You come by that particular area and 
as other people have said, you're not -- people coming to get marijuana, these 
are young strong people, rather intimidating, honestly, to other people in the 
neighborhood .... my daughter who is not young like these kids here, in her 20s, 
my wife and I said we get nervous when she wants to walk around that area. 
It's intimidating." 

• A fear of the health effects of the marijuana smoke emanating from the 
. Property: "Where am l"going to be safe with my kids, being exposed to smoke 
or this kind of thing? I just don't know what to do." 

• A fear of the customers of Mr. Smith, who buy marijuana at the Property then 
smoke it in the neighborhood and respond aggressively to requests to stop 
smoking or move their cars: "My concern is every time we tell them they can't 
be over there smoking pot, they get aggressive. We cannot say. anything 
because we are afraid that they're going to come by or do a shoot up." 

• "And I'm very concerned about our safety. Our family, our kids. As a matter of 
fact last night, within the time of 30 minutes more than five cars blocked my 
driveway. My husband,. I asked one of them to please move and they, like, they 
don't pay attention to me. I asked my husband to come out with me. He came 
out. We ask them properly to please move off the driveway. They got very 
aggressive with us. Like very aggressive. I called the police, but I was told that 
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they were gone, they can't do anything. The police advised me not to confront 
them, just call the police every time that happens. So if I were to call the police 
every ti,me that this thing is happening I would be calling the police at least 
three or four times a day. Maybe more than four or five times a day. This 
always happens I would say after B:po. As soon as it gets dark it gets ve_ry bad. 
The area is so bad ... " 

• A fear of rising violence in the neighborhood: " ... we have 25 names here 
from people, some of whom are here tonight, who are concerned about these 
issues as well. The noise, the discussions, the arguing sometimes that occurs." 
"So starting this year, this thing start getting more aggressive and more people 
in front of it." 

• "I came home a couple of weeks ago and found a car completely blocking our 
driveway with the trunk wide open and the driver standing by the trunk selling 
from open, reeking bags of marijuana to a young woman who looked to be 
around 12 years old. He was completely blocking my ability to get by with my 
bicycle, so I said, "do you realize you're in our driveway?" He immediately 
turned to me ·and threatened to kill me at the top of his lungs, walking toward 
me emphasizing that he would bash my head in, etc., until he realized he was 
leaving his marijuana behind in a wide open trunk. He continued threatening 
me while closing his trunk and driving off. This was in broad daylight with a 
street full of people. But most of those people were marijuana customers, and 
seemed unconcerned." 

• "as someone who has lived in the neighborhood for decades I can assure you 
that the phenomenon of blatant, all-day, all-night open drug sales, fights, and 
drug-buy-related double parking and sidewalk partying coincided with the 
opening of 40 Acres." 

• A fear of the image portrayed to children in the neighborhood: " ... the 40 Acres 
crew does not seem to care about the effect on the residents, school children, 
and local workers who have to put up with the exposure, noise, congestion, 
fights, and sights like people bent over retching in the street. I ran to help the 
latter, and .he told me that he was alright, just had had "too much dab" and 
wanted to just remain on all fours retching on the sidewalk in front of 40 Acres 
rather than have me call an ambulance." 

• "I am not opposed to the recreational use of marijuana for those who choose to 
use it, but the free-for-all party zone being imposed on our neighborhood 
comes with fights, threats, guns, violence, dual use of tobacco and other 
addictive drugs;'' and 

WHEREAS the Zoning Ordinance declares the facilitation of "noxious smells or fumes" 
to be a public nuisance (BMC § 23B.64.020(A).); and 
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WHEREAS, at the November 6, 2014, hearing and in correspondence to the ZAB, 
neighbors testified that the use of the Property produced a noxious odor that interfered 
with the quiet enjoyment of their homes and the neighborhood. Such comments 
included: 

• " ... people smoke right in front of my house, around 6:00, 7:00 until 3:00 or 
2:00 in the morning. I cannot open the windows." 

• .. "I notice a lot of smoke daily and the smell, pretty strongly, end of last month, till 
today. It's getting more constant. Ahd I have my kids playing on the back patio. 
I mean eventually it's going to get in there. My point is, if it was banned to 
smoke around public places, you know, now it's getting to the residential 
places. What is the point of banning it in public places if it gets to the 
neighborhood where my kids are playing?" "Where am I going to be safe with 
my kids, being exposed to smoke or this kind of thing? I just don't know what to 
do. I been living there for two years; it wasn't like that two years ago. But it 
concerns me. Because my kids' health, I cannot risk that.. If I cannot send them 
outside to play what am I going to do with them? I have the freedom to send 
them out and have fresh air." 

• " ... we have been having smelling this for a while, it's bad for our health and 
the kids' health, too." 

• " ... my concern is that before we can let kids walk around the yard, in the 
backyard, but now it's hard. In the front yard it smells like marijuana. We go in 
the back, it smells marijuana. We can't take them to the park, close to the 
house, because it's full of homeless. So where are we going to take our kids to 
play?" , 

• " ... we have dance class, and there's people sitting over there smoking and I 
have to come and per$onally tell them to leave. I don't be too aggressive, I ask 
them, will you please leave from here1 go smoke another place. Why don't you 
just go to home, to your house and smoke there, why you have to smoke in 
front of people's house?" · 

· • "And it's surrounded by not just cannabis $makers but tobacco smokers." 
"There are people who walk out with their classic brown paper bag which is 
what you get if you buy cannabis there and they smoke everywhere. They roll 
and smoke all over. That property and up and down the block. So it's become a 
party zone." 

' 
• "It apparently cannot keep its employees from smoking both marijuana and 

tobacco in what is under the law a smoke-free commercial zone, or it just 
doesn't care. Its clients who don't drive can be found sitting smoking marijuana 
and tobacco openly in front of 40 Acres or on the wall at the used car lot next 
door, around the corner on the wall in front of Finn Hall, or next to the car they 
drove to get there, in a neighborhood which has two schools and a YMCA Head 
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Start program within two blocks. It is not unusual to see people with the 
characteristic brown bag they're given with their weed at 40 Acres rolling joints 
and smoking all up and down our block, making it impossible to come and go 
without getting exposed." 

• "Those of us who live and work on San Pablo Avenue can't leave our homes 
without getting exposed to both tobacco and marijuana, which may be a low 
police priority but is deadly for people with cardiovascular and respiratory 
issues. We can't run out into the street to avoid exposure, and the 40 Acres 
crew does not seem to care about the effect on·the residents, school children, 
and local workers who have to put up with the exposure ... " 

• "I support medical marijuana, which is a personal choice for many who, like me, 
are cancer patients. I appreciate that some people find it useful in alleviating 
certain symptoms. But nobody should be obligated to be exposed, as we are in · 
our neighborhood. Marijuana, especially smoking marijuana, is not every 
cancer patient's choice, I can assure you, especially people with severe 
respiratory issues.. Marijuana is listed along with tobacco as a carcinogen on 
the State of California's Public Health web site. Under the law we are supposed 
to be protected from tobacco or marijuana exposure while trying to do errands 
or simply walk to work in the neighborhood, but the volume of sales and 
sampling both on and off the street make it impossible to simply take a walk to 
get a breath of fresh air;" and 

WHEREAS, at the November 6, 2014, hearing, Mr. Smith admitted that his use of the 
Property produced the marijuana smoke the public was complaining about, asserting 
that the public comments only demonstrated that they wanted him to change the 
dispensary's operation: "They don't necessarily want me gone. What they don't want is 
they don't want to smell the smoke"; and 

WHEREAS the Zoning Ordinance declares the facilitation of "excessive noise 
(particularly between the hours of 11 :00 p.m. and 7:00 a.m.)" to be a public nuisance 
(BMC § 23B.64.020(A).); and 

WHEREAS, at the November 6, 2014, hearing, neighbors testified that the use of the 
Property produced excessive· noise that interfered with the quiet enjoyment of their 
homes and the neighborhood. Such comments included: 

• "People talking all night, so loud .. :" 

• "People screaming all night. Last week, I have to get up one time at 3:00 in the 
morning, second time at 2:00 in the morning, because people are screaming so 
much, like fighting, ladies asking for help. I called the police - - actually, I see 
one officer there, ·and I ask him, what we can do. He said call the police 
department, 911. If we do that we have to be up all night." 
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• "And a dramatic increase in car traffic and car noise and car radios that are 
played so loud you can actually hear them vibrating in your house. And also as 
has been mentioned, people who hang out in front of our house laughing and 
distributing marijuana to their friends .... " 

• "The noise, the discussions, the arguing sometimes that occurs"; and 

WHEREAS the Zoning Ordinance declares the facilitation of "excessive littering" to be a 
public nuisance (BMC§ 23B.64.020(A).); and 

WHEREAS, at the November 6, 2014, hearing in front of the Board, neighbors testified 
that the use of the Property produced excessive littering. Such comments included: 

• "People talking_ all night, so loud, drinking beer, eating food, McDonald's, Jack 
in the Box, Popeye's, all of the garbage is on the street. I hate to see that, so 
every morning, I try to pick it up, same like my other neighbors." 

• "But there has been very noticeable increase in the amount of trash that is left 
on the streets in front of our homes. Bottles, cans, empty cigarette packs, 
plastic food wrappings, sandwich bags, bags used for the sale of pot, plastic 
bags"; and · 

WHEREAS, at the November 6, 2014, hearing and in correspondence to the Board, 
neighbors testified that the use of the Property produced exc~ssive traffic and illegal 
parking in the surrounding neighborhoods. Such comments included: 

• "[T]raffic is out of control in there .... " 

• "On top of that, like we mentioned already, traffic is bad. Sometimes cars go 
over there and park using two spaces, block the driveway .... " 

• "And a dramatic increase in car traffic .... " 

• "There is zero parking ... I've seen this, openly drug dealing in front of Forty 
Acres but also around the corner, because there's no parking. This is a really, 
really busy neighborhood where they'll double park if they have to. And I've 
seen that in the middle of San Pablo Avenue." 

• "As a matter of fact last night, within the time of 30 minutes more than five cars 
blocked my driveway. My husband, I asked one of them to please move and 
they, like, they don't pay attention to me. I asked my husband to come out with 
me. He came out. We ask them properly to please move off the driveway. They 
got very aggressive with us. Like very aggressive. I called the police . . . The 
police advised me not to confront them, just call the police every time that 
happens. So if I were to call the police every time that this thing is happening I 
would be calling the police at least three or four times a day. Maybe more than 
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four or five times a day. This always happens I would say after 8:00. As soon 
.as it gets dark it gets very bad. The area is so bad." 

• "It offers no parking for a clientele it boasts is in the ~housands, easily 25 people 
an hour who often block driveways or simply double-park half a block from one 
of the busiest, most crowded intersections in Berkeley." 

• ''. .. as someone who has lived in the neighborhood for decades I can assure 
you that the phenomenon of blatant, all-day, all-night open drug sales, fights, 
and drug-buy-related double parking and sidewalk partying coincided with the 
opening of 40 Acres"; and 

WHEREAS, the Zoning Ordinance declares the facilitation of "illegal. drug activity 
including sales" to be a public nuisance (BMC § 23B.64.020(A).); and 

WHEREAS, at the November 6, 2014 hearing and in correspondence to the Board, the 
neighbors testified that the use of the Property .facilitated illegal drug activity, including 
sales. Such comments included: 

• "And we have what I would describe as residual drug dealing that occurs. We 
have two interested parties looking to rent [empty retail space at 1800 San 
Pablo], they spend time in the area, they observe who is coming and going in 
that particular neighborhood, and they see the drug dealing occurring on the 
corner. I cannot confirm directly that it is directly related to Forty Acres but can I 
tell that you there is a stream ·of traffic that comes out of the door from that 
operation, comes down the street around the corner in front of our place and 
then conversations and other activities occur." 

• " ... the other thing what we see, is people have plastic bags, paper bags, and 
passing to other people waiting in the dark. One· person goes to get -- I mean 
they have doctor prescription or something. They can remove to it something 
else. · 1 don't think everybody can· have a permit to buy that. But. they have 
permit, they share it, they say they can't make money but I don't think it's free. 
Because they pass it to 3, 4 people on the street. That area is out of control 
now." · 

• "It's all over the neighborhood now .... I've seen this, openly drug dealing in 
front of Forty Acres but also around the corner." 

• "And also as has been mentioned, people who hang out in front of our house 
laughing and distributing marijuana to their friends, typically a car load of four 
guys will come down and the guy who has the card which allows him to 
purchase will go and get it, and then he'll bring it down and divvy it up with his 
friends. I've even seen people, one guy, had four plastic cups that he put on the 
back of his car. Put marijuana in each of them then walked to differ~nt cars that 
were parked on the street and handed grass." 
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• "I came home a couple of weeks ago anc:I found a car completely blocking our . 
driveway with the trunk wide open and the driver standing by the trunk selling 
from open, reeking .bags of marijuana to a young woman who looked to be 
around 12 years old. He was completely blocking my ability to get by with my 
bicycle, so I said, "do you realize you're in our driveway?" He immediately 
turned to me and threatened to kill me at the top of his lungs, walking toward 
me emphasizing that he would bash my head in, etc., until he realized he was 
leaving his marijuana behind in a wide open trunk. He continued threatening 
me while closing his trunk and driving off. This was in broad daylight with a 
street full of people. But most of those people were marijuana customers, and 
seemed unconcerned." · 

• " ... as someone who has lived in the neighborhood for decades I can assure 
you that the phenomenon of blatant, all-day, all-night open drug sales, fights, 
and drug-buy-related double parking and sidewalk partying coincided with the 
opening of 40 Acres"; and 

WHEREAS, at the November 6, 2014, hearing, the Property owner's representative 
testified that "there was a unanimous verdict with finding of the jury was that Chris Smith 
and his pot club were operating illegally and also. as a nuisance in the neighborhood" 
and Mr. Smith failed to rebut this; and 

WHEREAS, a neighborhood business owner also described heavy foot traffic in and out 
of the Property all the time with individuals leaving with brown paper bags and the 
security guard's constant presence. The business owner also explained that an 
individual named Cam Bailey described himself as an employee of the dispensary and 
came into his business during the week of Octo.ber 13th. Mr. Bailey was complaining to 
the business owner about the City's nuisance abatement action; and 

WHEREAS, Mr. Daniel spoke with Mr. Paul Pinguelo who was involved in the March 23, 
2014 incident involving Ms. Daujeniqe Taylor and described himselfto BPD Officers as 
security guard for the dispensary. Mr. Pinguelo was also identified as a witness to an 
auto accident that occurred outside the Property on June 13, 2014. The accident 
involved a City refuse .truck and the refuse truck driver, Mr. Gayton, indicated that he 
sees Mr. Pinguelo at the entrance to the Property each week when he drives his route; 
and 

WHEREAS, Mr. Pinguelo spoke with Mr. Daniel on October 22, 2014 and stated that he 
helps out a lot at the Property because people need their medication and it is wrong that 
the City is taking away medication from people who have legal prescriptions for it. Mr. 
Daniel asked him how he "helped out" and Mr. Pinguelo responded that sometimes he 
stands guard in the hallway and sometimes he escorts patients to the office. He also 
testified that Mr. Pinguelo stated that Mr. Smith is doing a good job of providing 
medication to people who can't afford it. Mr. Piilguelo also said "the alcohol they sell 
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downstairs does more damage than the medication being dispensed" at the Property; 
and 

WHEREAS, Mr. Daniel spoke with Mr. Darro Hudspeth on October 22, 2014. Mr. 
Hudspeth had previously testified in the Unlawful Detainer Action that he was co­
founder of 40 Acres and was responsible for the '.1day to day" operation as a 11director". 
Mr. Daniel asked Mr. Hudspeth if he was willing to discuss 11CSHC" with him and Mr. 
Hudspeth indicated he was. Mr. Daniel asked him what his involvement with CSHC 
was and Mr. Hudspeth indicated he was a 11volunteer". Mr. Daniel asked Mr. Hudspeth 
in what capacity he volunteers and Mr. Hudspeth stated that he "helps Chris out with 
whatever he needs", but did not offer any additional specifics. Mr. Hudspeth then stated 
"you are trying .to shut it down" and 111 don't want to speak with you" and ended the 
conversation; and 

WHEREAS, Mr. Smith has claimed that he "regularly invites patients and other activists 
to his property in order to socialize, fundraise, and to organize around medical 
marijuana policy" in an attempt to· explain the presence of many individuals at the 
Property. However, Mr. Smith was not present on March 23, 20·14 when officers 
responded to Ms. Taylor's 911 call, yet 3 staff members of the dispensary were on duty 
and approximately 3 "customers" were observed in a room filled with cannabis smoke. 
Mr. Smith was also not present on March 26, 2014 when building inspectors attempted 
to investigate a complaint.of illegal construction and they were told by yet another staff 
member, 11Cameron", that he could not allow them to enter, but would give his card to . 
Mr. Smith and they smelled cannabis as well; and 

WHEREAS, Mr. Smith was also not present on each of the 4 occasions between 
February 2014 and December 2014, when a confidential informant purchased cannabis 
products at the dispensary without having been "invited" by Mr. Smith to "socialize, 
fundraise and organize around medical marijuana policy". Instead, the informant 
described a busy cannabis dispensary where he/she had to wait in line with several 
people in order to purchase cannabis while several other people were smoking . 
cannabis in the lounge; and · 

WHEREAS, Mr. Smith was also not present when Mr. Soe visited the Property in early 
August and late October although a security guard another employees working in the 
smoking lounge were present; and 

WHEREAS, Mr. Smith indicated that hi~ address was 1510 Ashby Avenue on the 
speaker card he filled out at the ZAB hearing; and 

WHEREAS, Mr. Smith and his counsel failed to rebut any of the evidence supplied by 
the City that a dispensary is currently in operation at the Property and, instead, Mr. 
Smith's counsel limited his claim to the following: "I note the issue that there's been a 
significant change since 2012. That's when Forty Acres was formally shut down"; and 
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WHEREAS, Board member Hahn asked the following question of Mr. Smith "if you went 
to a residential area, if you just moved to a residential zone, you could operate a 
collective with no permits whatsoever. That's how. the law is written, it's very liberal 
actually in a neighborhood, you could be doing this, with no permits at all. And there are 
maybe three dispensaries that have licenses right now in . Berkeley to operate in 
commercial and manufacturing areas, non-residential. There will be an opportunity in a 
year, if I understand correctly, for another application to be set for\.Nard. That could be 
yours. And there are also other communities that have different laws in places around 
this where you could locate. I would like to understand what is so special about this 
location, where clearly the landlord would prefer that you were not operating. The City 
would prefer that you are not operating. The neighbors would prefer that you are not 
operating. Why is it so important for you to do this here?"; and 

WHEREAS, Mr. Smith stated in response to this question that "It's my right" which 
demonstrates that Mr. Smith's is acting in his own self interest and not that of the 
community; and 

WHEREAS, it is not credible that "the garbage and the traffic is largely due to" the 
operation of the Albatross Pub as Mr. Smith's counsel claimed since the neighbors 
testified that they have witnessed the customers ofthe dispensary entering and exiting 
the dispensary while double parking, blocking driveways and creating excessive traffic 
and have witnessed these same customers smoking·· cannabis they purchased at the 
dispensary and littering and have identified the trash as trash from the dispensary (i.e. 
brown paper bags and plastic bags from the dispensary). For example, a neighbor 
testified that "as someone who has lived in the neighborhood for decades I can assure 
you that the phenomenon of blatant, all-day, all-night open drug sales, fights, and drug­
buy-related double parking and sidewalk partying coincided with the opening of 40 
Acres"; and . 

WHEREAS, the Council of the City of Berkeley has considered the staff report as well 
as all of the evidence and testimony received at the public hearing; and 

WHEREAS, the City Cbuncil has evaluated the probative value of all of the evidence; 
drawn reasonable inferences there from, and considered the credibility of the various 
witnesses, based on both their observed demeanor at the public hearing before the 
Board and the substance of their testimony (e.g., whether it has been consistent over 
time, is internally consistent, is illogical, etc.). · 

NOW THEREFORE, BE IT RESOLVED that the Council of th~ City of Berkeley finds 
and determines as follows: 

I. BMC Section 23B.64.020.B defines a public nuisance as "Any use, event, 
structure or building, whether non-conforming or otherwise, which . . . [is in] violation of 
any provision of this chapter or any other City, state or federal regulation, ordinance or 
statute." 
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1820/1828 San Pablo Avenue and the uses therein are also a public nuisance under 
Section 23B.64.020:8 based upon the following violations which exist at the Property: 

Violation of BMC§ 12.26.130 

In 2004, BMC Section 12.26.130 (formerly Section 12.26.110) imposed a cap on the 
number of dispensaries that may operate in Berkeley at any one time. Mr. Smith's 
dispens'ary was not one of the three authorized dispensaries in existence at that time. 
BMC Section 12.26.130 allows four medical cannabis dispensaries subject only to 
licensing requirements and Mr. Smith does not, possess a license to operate a 
dispensary. · 

Violation of BMC§ 12.27.050 

BMC Section 12.27.050 requires that all dispensaries comply with BMC Chapter 12.26 
and Title 23. It further requires that dispensaries "comply with the operating standards" 
set forth in Chapter 12.27. As described above, Mr. Smith's dispensary does. not 
comply with Chapter 12.26 because it is not one of the thre·e authorized dispensaries in 
existence in 2004 and because it has not been selected to operate as the 4th 
dispensary. In addition, it qoes not comply with Title 23 for the reasons set forth in more 
detail below. 

Even if Mr. Smith did have a license for his dispensary, it does not comply with the 
operating standards in Chapter 12.27. For example, it is incompatible with the 
neighborhood (12.26.050.F), it allows smoking of cannabis at the dispensary 
(12.26.050.G) and it is not accessible (12.26.050.H). 

Zoning Ordinance Violations 

On March 14, 1972, Use Permit No. 6894 was approved for operation of a modern 
dance studio at the property from 10:00 a.m. to 10:00 p.m. only. Consequently, the 
following provisions of BMC Title 23 (Zoning Ordinance) are also being violated: 

A. Operation. of a Use Other Than a Dance Studio in Violation of BMC § 
238.56.010.A 

BMC Section 238.56.01 O.A mandates "[a]ny approval permits only those uses and 
activities actually proposed in the application and excludes other uses and activities." 

Since Use Permit No. 6984 permits only the use of the property as a dance studio, 
operation of a dispensary (or any other use except a dance studio) is prohibited. 

8. Modification of the Property Into 11 Separate Spaces in Violation of 
BMC § 238.56.020 
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The site plan approved for Use Permit No. 6984 indicates that the Property is to be a 
completely open floor plan and not divided into any separate spaces or rooms. BMC 
Section 23B.56.030 mandates that "the site plan ... shall be deemed [a] condition[] of 
approval.'' 

BMC Section 238.56.020 prohibits any change "in the use or structure for which a 
Permit has been issued . . . unless the Permit is modified by the Zoning Officer or 
Board." In particular, Subsection 238.56.020.A.4 requires a modification to "[i]ncreas[e] 
the number of ... rooms". 

Because the Property has been divided into 11 separate tenant spaces and, therefore, 
deviates from the approved site plan without approval by the City, it is in violation of 
BMC 238.56.020. 

C. Operation of a Dispensary in Violation of BMC §23E.16.070 

BMC Section 23E.16.070.A.3 prohibits operation of a dispensary (except for the 3 
authorized dispensaries in existence before 2004) unless it has been licensed by the 
City. As described above, Mr. Smith's dispensary has not been selected as the fourth 
dispensary. 

D. Operation of a Use Other Than a Dance Studio in Violation of BMC § 
23A.12.010 

BMC Section 23A.12.010 prohibits any property from being "used, or designed to be 
used ... except as permitted by this Ordinance, either as of right or by permit." · 

Because the Property is being used as a dispensary and Use Permit No. 6984 
authorizes use of a dance studio only, it is in violation of this provision as well. 

E. Operation of a Commercial Use Until Midnight in C-W District in 
Violation of BMC §23E.64.060 

The Property is located in the C-W District. BMC Section 23E.64.060 prohibits 
commercial uses from operating after 11 :00 p.m. in the C-W District "unless ·a Use 
Permit is obtained". 

Mr. Smith's dispensary operates until midnight on Friday and Saturday and, in addition 
to the fact that it is unlicensed and in violation of 23E.16.070 and Chapters 12.26 and 
12.27, no Use Permit as been obtained to operate a commercial use past 11 :00 p.m. 

II. BMC Section 238.64.020.A defines a public nuisance as "[a]ny use, event, 
structure or building, whether non-conforming or otherwise, whi9h [is] [m]aint[ained] or 
operat[ed], by omission or commission in such a way as to result in or facilitate any of 
the following activities, each of which the City hereby declares to be a public nuisance: 
disturbances of the peace, illegal drug activity including sales or possession thereof, 
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public drunkenness, drinking in public, . harassment of passers-by, gambling, 
prostitution, public vandalism, excessive littering, excessive noise (particularly between 
the hours of 11 :00 p.rri. and 7:00 a.m.), noxious smells or fumes, curfew violations, lewd 
conduct or police detention, citations or arrests or any other activity declared by the City 
to be a public nuisance. 

1820/1828 San Pablo Avenue and the uses therein are a public nuisance under Section 
238.64.020.A for facilitating disturbances of the peace, illegal drug activity including 
sales or possession thereof, excessive littering, excessive noise (particularly between 

· the hours of 11 :00 p.m. and 7:00 a.m.), and noxious smells or fumes based on the 
evidence discussed above. · 

BE IT FURTHER RESOLVED that the Council declares that each of the bases set forth 
above is an independent basis upon which the Property is determined to be a nuisance 
pursuant to BMC Section 238.64.020 and orders the cannabis use enjoined and 
terminated. · 

BE IT FURTHER RESOLVED that the Council authorizes all enforcement action 
appropriate to enforce its determination of a public nuisance including, but not limited to, 
administrative citations, seeking an injunction, a nuisance abatement warrant or any 
other available remedy. 

The foregoing Resolution was adopted by the Berkeley City Council on January 
20, 2015 by the following vote: 

Ayes: Arreguin, Capitelli, Droste, Maio, Moore, Wengraf and Bates. 

Noes: Anderson and Worthington. 

Absent: None. 

Tom Bates, Mayor 

Attest: 
MaNumainville, City Clerk 
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