
 

 
No.  S201116 

 
 

IN THE SUPREME COURT  

OF THE STATE OF CALIFORNIA 
_______________________________________________ 
 

BERKELEY HILLSIDE PRESERVATION, et al., 
 

Plaintiffs and Appellants, 
 

v. 
 

CITY OF BERKELEY, et al., Defendants and Respondents, 
and 

DONN LOGAN, et al., Real Parties in Interest and Respondents. 
_______________________________________________ 

 
From a published decision by the Court of Appeal 

First Appellate District, Division Four 
Civil Number A131254 

 
Reversing the ruling by the Honorable Frank Roesch  

Alameda County Superior Court Case No. RG10517314 
_______________________________________________ 

 

Petition for Rehearing 
_______________________________________________ 
 
 
 

Susan Brandt-Hawley/SBN 75907 
Brandt-Hawley Law Group 
P.O. Box 1659 
Glen Ellen, California 95442 
707.938.3900, fax 707.938.3200 
susanbh@preservationlawyers.com 
 
Attorney for Plaintiffs and Appellants 
Berkeley Hillside Preservation, et al.



 i 

 

Table of Contents 

 

Introduction  ........................................................................................ 1 

Discussion ............................................................................................ 3 

 A.  The Significant Effects Exception is 1-Step .......................... 3 

   1. Legislative Intent/Categorical Exemption History 
    Are Consistent with a 1-Step Process ............................. 3 
 
   2. The Significant Effects Exception Does Not 
    Require a Finding of Unusual Circumstances ............... 9 

    Wildlife Alive is Controlling .......................................... 12 

   3. Historic Resources ........................................................ 14 

 B.  The Record Contains a Fair Argument of 
   Significant Geotechnical Impacts ....................................... 15 

   1. Timing of Geotechnical Reports ................................... 19 

   2. The Approved Project Plans Include Sheet 14 .............. 21 

   3. Dr. Karp’s Opinion does not depend on Sheet 14 ......... 24 

Conclusion  ........................................................................................ 25 



 i 

Table of Authorities 
 

California Cases       Page 
 
Architectural Heritage Associates v. County of Monterey (2004) 
 122 Cal.App.4th 1095 ................................................................. 14 
County of Inyo v. Yorty (1973) 
 32 Cal. App. 3d 795 ................................................................... 19 
Laurel Heights Improvement Association v. Regents of 
University of California (1988) 
 47 Cal.3d 376 ............................................................................ 16 
No Oil v. City of Los Angeles (1974) 
 13 Cal.3d 68 ........................................................................ 18, 19 
Salmon Protection and Watershed Network v. County of 
Marin (2004) 
 125 Cal.App.4th 1098 .................................................................. 8 
Valley Advocates v. City of Fresno (2008) 
 160 Cal.App.4th 1039  ............................................................ 14 
Wildlife Alive v. Chickering (1976) 
 18 Cal.3d 190 ......................................................... 1, 2, 12, 13, 14 
 
 
Public Resources Code  
21002 .................................................................................................... 2 
21065  .................................................................................................... 5 
21080 ................................................................................................... 2 
21080(b)(3) .......................................................................................... 5 
21080(c) ............................................................................................... 4 
21080(c)(1) ....................................................................................... 5, 6 
21080(c)(2) .......................................................................................... 6 
21080(d) .............................................................................................. 4 
21082.2 ................................................................................................. 2 
21084  ......................................................................... 3, 4, 6, 7, 9, 12, 13 
21084.1 ................................................................................................ 14 
21100  .................................................................................................... 2 
21151  .................................................................................................... 2 
 
 
CEQA Guidelines 
15003(a) ............................................................................................. 10 
15003(f) .............................................................................................. 10 
15070–15071 ........................................................................................ 7 
15070–15075 ........................................................................................ 6 
15300.2 ................................................................................................. 3 



 ii 

15300.2(c) ........................................................................................... 12 
Appendix G ................................................................................. 6, 7, 17 
Appendix G, VI (b) ............................................................................. 18 
Appendix G, VI (c) ............................................................................. 18 
 
Business & Professionals Code Sections 
5536.1 ................................................................................................. 23 



 1 

 
 

Introduction 

Acting as a private attorney general on behalf of the people of 

California that rely on protections of the California Environmental 

Quality Act (CEQA), appellants Berkeley Hillside Preservation, et al., 

request rehearing of the Court’s decision rendered on March 2, 2015, 

for the reasons expressed in the concurring opinion of the honorable 

Justice Liu, honorable Justice Werdegar concurring. 

The 10,000 square-foot home proposed in the Berkeley Hills 

on a 50-degree slope under the La Loma Overpass has potentially 

significant environmental impacts that preclude categorical 

exemption from CEQA. While a writ setting aside the exemption may 

well result from the Court’s remand order, the cumbersome process 

created to determine ‘unusual circumstances’ has far-reaching 

adverse import. New procedures articulated by the majority opinion 

are contrary to 40+ years of statutory and regulatory authority as 

well as all relevant legislative history and rule-making files and all 

prior decisions of this Court, as the concurring opinion explains.  

Categorical exemptions are practical and beneficial. They 

streamline agency approvals of projects that have no significant 

impacts. But as this Court held in Wildlife Alive v. Chickering (1976) 

18 Cal.3d 190, their use is tempered by the proviso that “where there 
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is any reasonable possibility that a project or activity may have a 

significant impact on the environment, an exemption would be 

improper.” (Id., p. 206; Conc. opn. of Liu, J., at pp. 4, 13-14, 17-18.) 

Consistently, Public Resources Code sections 21080, 21082.2, 

21100, and 21151 each unequivocally require that an environmental 

impact report inform any CEQA project that has potential significant 

impacts. The majority opinion is inconsistent with those mandates. 

By conditioning the Wildlife Alive-inspired exception to categorical 

exemptions upon a separate finding of unusual circumstances, the 

opinion allows projects with significant impacts to evade public 

review, environmental analysis, and mitigation. This violates the 

statutory mandates cited above and the policies of the state. (E.g., 

Pub. Resources Code, § 21002.)1 Until now, no court “other than the 

trial court here” has countenanced such departure from CEQA’s 

salutary purposes and procedures. (Conc. opn. at p. 16.) 

Another ground for rehearing relates to geotechnical impacts. 

Substantial evidence amply supports a fair argument of significant 

effects, as both lower courts recognized. Respondents manufactured 

a meaningless detour based on ‘Sheet 14’ during this Court’s review. 

Rehearing is respectfully requested in the public interest. 

1 All subsequent statutory references shall be to sections of the 
Public Resources Code. 
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Discussion 

A. The Significant Effects Exception is 1-Step 

Appellants rely on the compelling analysis of the concurring 

opinion that explains how and why the significant effects exception 

to categorical exemptions requires an agency to make a single, 1-step 

inquiry. The question is: “Does the administrative record contain 

substantial evidence supporting a fair argument that the project 

will have a significant effect on the environment?” When such 

evidence exists, there are unusual circumstances; no separate step 

need identify or prove them. (Conc. opn. at pp. 1-18.) 

Without summarizing, repeating, nor even discussing the 

concurring opinion, upon which they fully rely and on whose 

reasoning they cannot hope to improve, appellants here offer 

additional thoughts that they hope may be helpful to the Court. 

1. Legislative Intent and Categorical Exemption

History Are Consistent With a 1-Step Process 

 While taking judicial notice of volumes of the legislative 

history and rule-making files addressing the codification of section 

21084 and the adoption of CEQA Guidelines [14 Cal. Code Regs.] 

section 15300.2, the Court’s opinion cites to none of them. Yet it 
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contends that “the Legislature … intended to enumerate classes of 

projects that are exempt from CEQA because, notwithstanding 

their potential effect on the environment, they already ‘have 

been determined not to have a significant effect …’” (Maj. opn. at     

p. 16, italics in original, bold added.)

In fact, nothing in the legislative history or rule-making files 

supports the opinion’s “notwithstanding their potential effect on the 

environment” clause. The scope of section 21084 is much simpler: 

categorical exemptions are allowed only for projects “determined  

not to have a significant effect.” (§ 21084.) 

The opinion also mistakenly conflates agencies’ various 

options for review of projects under CEQA: environmental impact 

reports (EIRs), negative declarations, and ‘common sense’ and 

categorical exemptions. (Maj. opn. at p. 11.)  

The opinion acknowledges the mandate of section 21080 

subdivision (d) that a project that “may have a significant effect on 

the environment” always triggers an EIR.  (Maj. opn. at p. 11.) But 

while subdivision (c) provides that “a negative declaration shall be 

prepared” if  “[t]here is no substantial evidence … that the project 

may have a significant effect on the environment,” the opinion 

incorrectly states that in that situation “the proposed project is not 

subject to further CEQA review” — as if the absence of substantial 
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evidence of significant impact means that a project is exempt from 

CEQA, rather than that it is subject to a negative declaration process. 

(Maj. opn. at p. 11.) The opinion is wrong on this foundational point. 

The opinion goes on to assert that the exemption that it reads 

into section 21080 subdivision (c)(1) [the negative declaration 

proviso just discussed] is also somehow “captured” in the common 

sense exemption codified in Guidelines section 15061, subdivision 

(b)(3). (Maj. opn. at p. 11.) But those two sections are unrelated: one 

addresses exemption and one addresses negative declarations. 

 These distinctions are critically important in directing an 

agency’s CEQA compliance. But they also squarely contradict the 

opinion’s unsupported conclusion that “where there is no substantial 

evidence a proposed project may have a significant environmental 

effect, further CEQA review is unnecessary; no categorical exemption 

is necessary to establish that proposition.” (Maj. opn. at p. 11.)  

To the contrary, a CEQA ‘project’ includes “an activity which 

may cause a direct physical change in the environment, or a 

reasonably indirect physical change in the environment …” (§ 21065, 

italics added.) The word ‘significant’ is conspicuously absent from 

the definition. Consistently, CEQA requires environmental analysis, 

public review, and mitigation before an agency may approve projects 

with less-than-significant impacts via negative declarations.  
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(§ 21080, subd.(c)(1) and (2).) 

When there is no applicable exemption, an agency must 

prepare an Initial Study, as prescribed by Appendix G to the CEQA 

Guidelines, before issuing a discretionary permit. If environmental 

analysis in an Initial Study finds no potentially significant 

environmental impacts, the agency may approve the project with a 

negative declaration, following prescribed public notice and 

comment. Often an agency adds mitigation measures to support its 

findings of no potentially significant impact. It may then approve the 

project based on a mitigated negative declaration, again following a 

substantial public process. (Guidelines, §§ 15070-15075.) 

The Legislature’s passage of section 21084 provided a way for 

agencies to approve qualifying projects without an Initial Study or 

negative declaration. The section streamlines approvals of minor 

projects in categorically exempt classes created by the Secretary of 

the Resources Agency, without requiring the environmental analysis 

and public process attending a negative declaration.  

When relying on a categorical exemption, an agency may 

approve a project with no public process at all. While it cannot 

ignore knowledge that it may have in its files or may receive from the 

public or other agencies regarding environmental effects, an agency 

proceeding via a categorical exemption need not analyze the 
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potential impacts listed in the Guidelines’ Appendix G checklist. 

Topics that must be considered before adoption of a negative 

declaration include: aesthetics, agriculture and forest resources, air 

quality, biological resources, cultural resources, geology and soils, 

greenhouse gas emissions, hazards and hazardous materials, 

hydrology and water quality, land use and planning, mineral 

resources, noise, population and housing, public services, recreation, 

transportation and traffic, and utilities and service systems. The 

agency considering a negative declaration must also consider 

whether to make ‘mandatory findings of significance.’ (Guidelines, 

Appendix G; §§ 15070-15071.) 

When the majority opinion states that there would be “no 

purpose or effect of the categorical exemption statutes if … a showing 

of a fair argument of a potential environmental effect precludes 

application of all categorical exemptions,” it is partially correct. (Maj. 

opn. at p. 16.) Appellants have never claimed that any environmental 

effect defeats a categorical exemption; the effect must be significant 

to do so. But as described above, there are many benefits to 

categorical exemptions for projects without significant 

environmental impacts.  

Neither legislative history nor any statutory authority supports 

the opinion’s conclusion that via section 21084 the Legislature 
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intended to exempt projects “notwithstanding their potential effect 

on the environment” and to waive sections of the Public Resources 

Code that mandate preparation of an EIR for projects that have 

potentially significant effects. (Ante, pp. 4-5.) The City, the Kapors, 

and corporate counsel retained to urge the Court to weaken CEQA 

cannot change that. Only the Legislature could do so, and it has not. 

Categorical exemptions serve a great purpose. They do not 

require agency staff or project applicants to conduct environmental 

analysis of potentially significant project impacts. They eliminate the 

months of public review attending negative declarations and 

mitigated negative declarations and EIRs. Imposition of mitigation 

measures is not even allowed, in part because such measures may 

fail. If mitigation is needed to ensure that a project will have no 

significant environmental impacts, a categorical exemption thereby 

becomes unlawful. (E.g., Salmon Protection and Watershed 

Network v. County of Marin (2004) 125 Cal.App.4th 1098, p. 1106 

[mitigation measures are only relevant for projects that may have 

significant impacts].)  

From its adoption in the early 1970s, the categorical 

exemption process has worked well to streamline the approval of 

many thousands of routine, minor projects that have no significant 

environmental impacts. It continues to do so. And although a low-
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threshold ‘fair argument’ of significant environmental impact always 

removes a project from qualifying for either a categorical exemption 

or a negative declaration and instead triggers an EIR process, only a 

very small percentage of California projects receive EIRs. The fair 

argument standard is well-understood and workable.  

The opinion’s assumptions that the Legislature intended to 

exempt projects that have potentially significant environmental 

impacts are unsupported, as is its statement that the use of 

categorical exemptions would otherwise be no different than a 

negative declaration process. Streamlined categorical exemptions 

have been and will thus continue to be widely used, except when the 

record contains substantial evidence of significant impacts. 

 
 2.  The Significant Effects Exception Does Not Require 

a Finding of Unusual Circumstances.  

  California Attorney General Evelle Younger made clear 

at the time of the adoption of section 21084 that categorical 

exemptions must be rebuttable. His “Check List for Implementation 

of [CEQA]” from 1972 queried “Are categorical exemptions proper?” 

and then answered: 
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There would appear to be no problem with exempting 

categories of projects on a prima facie basis as long as (1) the 

categories exempted truly are in keeping with the act and have 

no significant effect on the environment either individually or 

cumulatively and (2) some sort of appellate procedure (with 

adequate public notice) exists so that an individual project 

within the category can be taken out of the category on either 

the initiative of the government agency or on that of members 

of the public if it has a significant effect on the environment. 

 
(Legislative History, Tab 13, p. LC-102.) A year later, as reflected in 

the transcript requested by this Court in 2013, Deputy Attorney 

General Louise Renne similarly concluded that lead agencies should 

provide public notice and a method by which projects that have 

significant environmental impacts “can be taken out of the 

categorical exemption.” (Transcript of the Hearing Before the 

Secretary of Resources, January 30, 1973, p. 36.) 

The significant effects exception now mandates that a 

reasonable possibility of significant environmental impacts triggers a 

negative declaration or an EIR process: “the heart of CEQA.” 

(Guidelines, § 15003, subd.(a)) Only an EIR requires consideration 

of project alternatives and written responses to public comment, 

allowing the fullest possible protection to the environment within 

the reasonable scope of the statutory language. (Id., subd. (f).) 
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As descriptively characterized by the honorable Justice Liu at 

oral argument, categorical exemption classes are ‘rough cuts’ that 

describe the types of projects that the Secretary of the Resources 

Agency determined would normally — on a statewide scale — not 

have significant environmental impacts and thus warrant no CEQA 

review. Projects in exempt classes cause no concern in the main, 

while individual projects may be outliers with significant impacts. 

The Secretary’s adoption of classes of categorically exempt 

projects was not preceded by environmental review, and there is no 

evidence that the Secretary “necessarily resolved any number of ‘fair 

arguments’ as to the possible environmental effects of projects in 

those classes.” (Maj. opn. at p. 22, italics in original.) The opinion 

implies that for each categorical exemption class there is a list of 

‘usual circumstances’ that the Secretary subjected to review for 

potential environmental effects. (Maj. opn. at pp. 25, 36.) There are 

of course no such lists, as confirmed in the rule-making files before 

the Court. The opinion relies on a fiction that agencies have a reliable 

source of information as to what comprises usual circumstances for 

projects in categorical exemption classes. 
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Wildlife Alive is Controlling.  Instead, the classes are 

designed to be practical, encompassing minor projects as generally 

understood on a statewide basis,2 and that (unlike, for example, 

statutory exemptions delineated in section 21081 subdivision (b)) 

were never intended to be absolute. And it is undisputed that 

categorical exemptions require exceptions, as this Court definitively 

ruled in Wildlife Alive v. Chickering, supra, 18 Cal.3d 190, that in 

turn led to adoption of the significant effects exception in Guidelines 

section 15300.2 subdivision (c). 

The opinion acknowledges the holding of Wildlife Alive: 

‘… [N]o regulation is valid if its issuance exceeds the scope of 

the enabling statute.  [Citations.]  The secretary is empowered 

to exempt only those activities which do not have a significant 

effect on the environment.  (Pub. Resources Code, § 21084.)   

It follows that where there is any reasonable possibility that a 

project or activity may have a significant effect on the 

environment, an exemption would be improper,’ and ‘the 

setting of hunting and fishing seasons has the potential for a 

significant environmental impact . . . .’  (Id. at pp. 205-206.)     

2 While the opinion references appellate cases relying on local 
conditions to interpret categorical exemption classes, the Secretary 
of the Resources Agency necessarily developed the classes on the 
basis of typical statewide definitions. Would a project proposed in a 
desert where scarce water is typical therefore allow buildings to be 
approved on the basis of a categorical exemption despite clearly 
significant impacts on water supplies? No. 
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(Maj. opn. at p. 23.) However, the opinion unfairly discounts this 

Court’s seminal decision. Its primary reason is that the case 

“predated the Secretary’s adoption of the unusual circumstances 

exception and, thus, addressed neither the meaning nor the validity 

of that exception.” (Id., pp. 23-24.) Of course, as noted above and as 

discussed at some length in appellants’ Answer Brief on the Merits 

(but not discussed in the opinion), the rulemaking file for the 

significant effects exception lists its substantive derivation as section 

21084 and Wildlife Alive! 

  Wildlife Alive must predate the significant effects exception: 

(Appellants’ Request for Judicial Notice, Exhibit C, p. 33; Answer 

Brief, pp. 51-53.)  
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Wildlife Alive could not be more relevant to the significant 

effects exception to categorical exemptions, since the sole evidence in 

the rulemaking file is that the exception is based on that very case. 

3. Historic Resources.  There is currently a conflict as to

the standard of review applicable to the threshold decision as to 

whether a vintage resource not yet listed in an historic survey or 

register qualifies as historic for purposes of CEQA review. Among the 

cases in conflict are Architectural Heritage Associates v. County of 

Monterey (2004) 122 Cal.App.4th 1095 and Valley Advocates v. City 

of Fresno (2008) 160 Cal.App.4th 1039. The opinion references the 

latter case with approval, applying the substantial evidence standard 

to the question.  

Historic resources have their own CEQA definition, designed 

to strengthen protections by making clear that loss of an historic 

resource is a significant impact. (§ 21084.1.) If the substantial 

evidence standard were to apply to identification of an historic 

building, a uniquely beautiful 100-year old building designed by a 

master architect could be demolished without CEQA review, despite 

multiple reports by qualified historians that it qualifies for listing in 

the California Register of Historical Resources, if a developer seeking 

demolition provides a single report opining that the building is not 
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historic. This is not one of the questions accepted by this Court for 

review, is not relevant to the facts of this case, was not fully briefed, 

and should surely not be decided as part of this appeal.  

B. The Record Contains a Fair Argument of 
Significant Geotechnical Impacts 

 To invoke the exception to the claimed categorical 

exemptions, the majority and the concurring opinions agree that it is 

appellants’ burden to cite to substantial evidence supporting a fair 

argument that the Kapors’ project will have significant impacts. 

During administrative proceedings in Berkeley, many areas of 

environmental impact were identified that should defeat the 

categorical exemption. The City and the Kapors (collectively, the 

City) focused on differences in the expert opinions of Lawrence B. 

Karp and Alan Kropp as to geotechnical impacts of the Kapors’ 

proposed 10,000 square foot home. The two engineers provided 

differing interpretations of project Sheets 1o, 14, and 16 as to soil 

excavation and fills and related impacts. Both of the lower courts 

recognized this as a disagreement among experts and concluded that 

appellants met their burden to raise a fair argument. (E.g., Maj. opn. 

at pp. 3, 7-8, 39-40.)    

The City shifted its strategy in this Court. In its Petition for 

Review it claimed for the first time that ‘Sheet 14’ was not part of the 
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project approval and used that point to try to discredit Dr. Karp’s 

expert opinion despite his unassailable credentials and extensive 

independent analysis of the project and site. Appellants’ Answer 

Brief addressed what seemed an odd and flimsy issue, and focused 

on many other reasons that Dr. Karp’s opinions were sufficient. 

However, now the Court has adopted the City’s arguments as 

to Sheet 14 in ruling that appellants’ geotechnical evidence was not 

based on the project “as actually approved.” Appellants request 

rehearing of this issue, both to affirm the appellate judgment and to 

correct the unjustified, unfair maligning of Dr. Karp’s expertise.  

The opinion describes — but then specifically declines to rely 

on — two of the City’s criticisms of Dr. Karp’s expert opinion. 

Appellants will therefore not address those points although they are 

without merit: the contentions that Dr. Karp ‘misread’ Sheet 14, 

entitled Transverse Section Looking East, and that the probability of 

seismic lurching identified by Dr. Karp “is an effect, not of the 

project, but of Berkeley’s ‘existing earthquake-prone environment …” 

(Maj. opn. at p. 44, n.9 and 10.)  

Appellants will address the opinion’s reliance on its landmark 

decision in Laurel Heights Improvement Association v. Regents of 

University of California (1988) 47 Cal.3d 376 to hold that 

“environmental impacts must be based on the proposed project as 
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actually approved and may not be based on unapproved activities 

that opponents assert will be necessary because the project, as 

approved, cannot be built.” (Maj. opn. at p. 42.)  

The scope of the ‘actually approved’ project is discussed below. 

As to whether the project cannot be carried out as approved, the 

question does not apply because Dr. Karp did not say that “the 

proposed project cannot be carried out as approved.” (Maj. opn. at  

p. 43.) His expert opinion, based on his independent analysis, site

visits, and review of all plans, is that the proposed construction on 

the constrained site will have significant geotechnical impacts.  

As appellants responded to the City’s amici in this Court,       

Dr. Karp’s opinion directly aligns with the CEQA Guidelines’ 

Appendix G Checklist query relative to Geology and Soils. CEQA 

mandates consideration of whether a project may result in 

substantial soil erosion or may be located on a geologic unit or soil 

“that is unstable or that would become unstable as a result of the 

project, and potentially result in on- or off-site landslide, lateral 

spreading, subsidence, liquefaction or collapse?” (Appendix G, VI 
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Geology and Soils, §§ b, c.) Dr. Karp’s answer to that query is “yes,” 

which translates via Appendix G into a significant impact.3 

The opinion also discounts evidence that the project “will 

require additional work that may or will have a significant 

environmental effect.” (Maj. opn. at p. 43.) That is surely error. 

Many if not most CEQA cases revolve around just such evidence, 

and the opinion’s holding is contrary to precedent and practice and 

will create significant problems in CEQA practice.  

Experts may dispute many environmental issues relating to a 

project’s proposed construction impacts: whether additional work 

will be required to obtain groundwater supplies beyond those 

estimated by an applicant or whether a project will require increased 

mitigation of traffic or noise impacts, or additional protections to 

nearby historic resources affected by strong construction vibrations. 

Illustrative cases reach all the way back to No Oil v. City of Los 

Angeles (1974) 13 Cal.3d 68, when this Court required preparation of 

an EIR for an oil drilling project: 

3 The Kapors’ geotechnical expert, whose 2009 report 
addressed a much smaller project, also acknowledged that the 
location of the project created potential hazard. (AR 655, 657, 658, 
662.) 
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Evaluation of the environmental impact of the drilling project 

in the instant case required resolution of a factual dispute 

concerning the probability that the project might cause 

landslides or blowouts. In such cases, an EIR -- an impartial, 

detailed, and factual analysis of the project’s effect -- can 

perform an invaluable service in aiding the agency's resolution 

of the dispute. As pointed out in County of Inyo v. Yorty 

[1973] 32 Cal. App. 3d 795, 814, in such cases of factual 

controversy ‘The very uncertainty created by the conflicting 

assertions made by the parties as to the environmental effect   

. . . underscores the necessity of the EIR to substitute some 

degree of factual certainty for tentative opinion and 

speculation.’ 

(Id., p. 85, italics added.) Fairly restated, No Oil accepted expert 

opinion that a proposed oil drilling project might not be safely 

accomplished as approved. That is equivalent to the evidence here 

presented by an expert of stellar, unchallenged credentials. And both 

the trial court and Court of Appeal fairly rejected the City’s 

arguments that if problems were to develop during construction of 

the Kapors’ project they will be taken care of — albeit out of the 

public eye and with no CEQA process. “Who knows? …” “There’s no 

public process.” (Reporter’s Transcript: 67-68 [trial court]; Berkeley 

Hillside Preservation Slip Opinion, n.4.) 

susanfadley
Highlight

susanfadley
Highlight

susanfadley
Highlight

susanfadley
Highlight



 20 

Finally, the question of what project was “approved” by the 

City is somewhat complex but important to unravel:  

1. Timing of Geotechnical Reports. Dr. Karp wrote two

reports in 2010 that analyzed the geotechnical impacts of the Kapors’ 

project. (AR2:448, 449; Maj. opn. at pp. 5-6.) In the first report on 

April 16 he noted that the City’s project file that he reviewed the day 

prior had not included any geotechnical report. Following the filing 

of his report, Dr. Karp was contacted by City staff and was belatedly 

provided with a geotechnical report dated July 31, 2009, prepared by 

Alan Kropp & Associates, Geotechnical Consultants. (AR2:449, 654.) 

Obviously, that meant that before approving the project in early 

2010, the Berkeley Zoning Adjustment Board (ZAB) could not have 

reviewed the Kropp report. Dr. Karp then prepared his April 18th 

letter referencing the 2009 report. (AR2:449.)  

The 2009 report by James Lott of Alan Kropp & Associates 

was the only geotechnical report provided by the applicants for their 

project, and while it addressed a much smaller, earlier form of the 

project — a 6000 square-foot residence with a detached carport and 

no underground garage  — it pointed to several serious 

environmental concerns. (AR3:654-662.) 
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2. The Approved Project Plans Include Sheet 14

• The Kapors’ architects Marcy Wong and Donn Logan

submitted a full ‘Master Set’ of plans to the city, with an

architect’s stamp, in November 2009, including Sheet 14. (AR

713-729.)

• Marcy Wong sent a letter on April 19, 2010 to the Mayor and

City Councilmembers, with the “Transmittal of 16 copies of

design drawings” for the project.

• A letter dated April 21, 2010 from Jim Toby of Lea & Braze

Engineering to the City Council references Sheet 14 “of the

plans submitted” by the Kapors’ architect. (AR 1065.)

• On April 21, 2010, the Kapors’ engineer Alan Kropp submitted

a letter to the City Council also citing Sheet 14, contending that

Dr. Karp “misread” it. (AR 1061-1062.)

• Marcy Wong’s “Zoning Submittal” dated March 16, 2010,

including 16 sets of consecutively numbered architect-stamped

plans with Sheet 14, was submitted to the City on April 27,

2010, the day of the Council’s action on the categorical

exemption appeal. That was the last day of the project’s

administrative process. (AR 1068-1084.)

Before and during the City Council meeting, the Kapors’ 

engineers contended that Dr. Karp misread the project plans, 

including Sheet 14, but nothing in the administrative record — 
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including written submittals as well as the testimony of the Kapors’ 

experts before the City Council — reflects any contention that Sheet 

14 was not part of the project’s approved plans. In fact, all submittals 

were “approved” per the project’s condition 5. (AR:8.) And the 

architects that drew the plans and were responsible for their content 

and completeness never weighed in either on the criticism of Dr. 

Karp’s interpretations of the plans or on any intention to remove 

Sheet 14 from the approvals for any reason. The latter argument first 

surfaced in the City’s Petition for Review in this Court. 

Appellants do not know why four key plan sets differ from 

more current sets in the omission of Sheet 14 (AR:13-29, 48-64, 169-

185, and 759-788), although their markings suggest that they were 

added to the record after the City Council hearing, and they choose 

not to engage in conspiracy theory. (E.g., AR1:13-29.) But the fact 

that architect Donn Logan stamped and signed the plans that were 

given by the City for Dr. Karp’s review in mid-April 2010 and that 

Marcy Wong (and the other Kapor experts) submitted multiple sets 

of those same stamped plans to the City Council on the very day it 

decided the administrative appeal and thus closed the administrative 

record, is definitive. There is also no explanation or discussion in the 

record as to any subsequent reason to remove Sheet 14. Had the 

sheet been removed during the public review process, there would 
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have been some indication in the record as to why. The sheet 

remains in the architect’s plan set (e.g., AR 1068-1064.) It shows the 

close proximity of the La Loma Overpass to the proposed structure, 

cracked due to “fault creep and other ground movement.” (AR:448.) 

In light of the surprising introduction of the “approved plans” 

issue in this Court, without any evidence of a reason for removal of 

Sheet 14, appellants have delved into the rules regarding use of 

architect-stamped plans. The Architects Practice Act requires 

licensed architects to “affix a stamp” to their prepared plans “as 

evidence of the person’s responsibility for those documents.” (Bus.  

& Professions Code, § 5536.1.) Appellants understand that when an 

architect voids a sheet from a sequentially numbered set of drawings 

it is customary that the drawing remains in the set annotated “Sheet 

Void” and an X is drawn across the sheet; otherwise it could be 

thought that the sheet was lost in the printing process.  

The Berkeley Municipal Code provides that representations 

made by a project applicant during the administrative process 

“whether oral or written, which indicated the proposed structure” 

are deemed conditions of approval. (AR1:8, 2:767.) There is no 

evidence that the Kapors’ architects removed Sheet 14 from the plan 

submittal before the City Council’s action, and in fact all evidence is 

to the contrary. It is therefore part of the approved plans. 
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3. Dr. Karp’s Opinion does not depend on Sheet 14

The geotechnical analysis and expert opinions of Dr. Karp are 

not dependent on Sheet 14. He referenced both Sheets 14 and 16 in 

his reports, once in each report, and attached them. (AR:448-452, 

1089, attached.) And his section drawing based on the Kapor 

engineers’ July 2009 report is superimposed on Sheet 10: 

(AR4:1085 [Karp’s Grading Section, showing La Loma Overpass], attached.)4 

4 Dr. Karp’s section drawing imposed on Sheet 10 removed the 
architect’s stamp since he was altering it. (AR: 1085.) 
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Sheet 16 is actually more important than Sheet 14 because 

Sheet 16 shows the grading planxwith the site topography plus 

flagged sections. (AR:452.) And Dr. Karp testified that he conducted 

an independent feasibility study after visiting the site and reviewing 

“all plans” including a topographic map. (AR 530-532, attached.)  

He accurately stated that the site was mapped within a landslide 

hazard zone. (AR:448; Maj. opn. at pp. 5-6.)  

 There is no case that has discounted an expert’s opinion upon 

the quality of evidence presented by Dr. Karp, and this surely should 

not be the first. His reports and testimony suffice to raise a dispute 

among experts that amply meets the fair argument standard.  

 
Conclusion 

Appellants request rehearing to affirm the judgment. 

Categorical exemptions from CEQA serve an important purpose; 

they have been widely used for 40 years, including over 20 years 

when ‘unusual circumstances’ were not a confusing separate step for 

the significant effects exception. They are different from negative 

declarations, even though a fair argument of significant impacts 

defeats either one, because a negative declaration requires an agency 

to prepare an initial study, analyze and mitigate environmental 

impacts, provide notice and a public process, and adopt supportable 
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findings that all significant environmental effects have been 

mitigated to insignificance. A categorical exemption will continue to 

require no public process at all. 

Counsel's certificate of Word Count per Word:Mac2011 : 4954. 

March 17,2015 

Sus n randt-Hawley 
Attorney for Appellants 

26 



Attachments List 

1. 04/16/10 Reports from Lawrence Karp to City of Berkeley AR 448–
452 

2. 04/27/10 Comments by Larry Karp AR 1089 

3. 04/26/10 Drawing: Grading Section AR 1085 

4. 04/27/10 Transcript pages, Berkeley City Council meeting AR 530–
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LAWRENCE B. KARP 
CONSUL TING GEOTECHNICAL ENGINEER 

April 16, 2010 

Mayor & City Council 
City of Berkeley 
2180 Milvia Street 
Berkeley, CA 94704 

Appendix 2 

FOUNDATIONS, WALLS, PILES 
UNDERPINNING, TIEBACKS 

DEEP RETAINED EXCAVATIONS 
SHORING & BULKHEADS 

CEQA. EARTHWORK & SLOPES 
CAISSONS, COFFERDAMS 

COASTAL & MARINE STRUCTURES 

SOIL MECHANICS, GEOLOGY 
GROUNDWATER HYDROLOGY 

CONCRriT[; TGCHNOLOGY 

Subject: 2707 Rose Street (Use Permit) 

Dear Mayor & City Council: 

I have reviewed the architectural plans and topographic smvey filed with the Zoning Administrator for 
the proposed project and I have visited the subject site on several occasions. I am familiar with the area 
having been involved since 1960 with new residences on Buena Vista and La Loma, and with remedial 
foundation design and construction on Euclid, Le Roy, Shasta, Tamalpais, and Maybeck Twin Drive. 

The file, and the Administrative Record last updated on 3/1/10, do not show a geotechnical report being 
part of the record and it appears that the plans were not prepared pursuant to site specific geotechnical 
engineering recommendations for earthwork (excavations, subdrainage, placement of engineered fill). 
The architectural Conceptual Grading Plan (Sheet 16) gives cut and fill quantities but the Transverse 
Section Looking East (Sheet 14) indicates fills are placed directly on very steep existing slopes. 

The project site is located alongside the major trace of the Hayward fault and it is mapped within a state 
designated earthquake-induced landslide hazard zone. Although the site as now configured appears stable, 
Rose Steps and the concrete of the elevated part of La Lama are cracked from fault creep and other ground 
movement. An alternative project should be considered to avoid grading with massive excavations and 
fills as well as the shoring and retaining walls necessary to achieve grades shown on the drawings. 

Portions of the major fill for the project are shown to be placed on an existing slope inclined at about 42° 
(-1.1h:lv) to create a new slope more than 50° (-0.8h:lv). These slopes cannot be constructed by earth
work and all fill must be benched and keyed into the slope which is not shown in the sections or 
accounted for in the earthwork quantities. To accomplish elevations shown on the architectural plans, 
shoring and major retaining walls not shown will have to be constructed resulting in much larger earth
work quantities than now expected. The massive grading necessary to achieve grades for the proposed 
project will involve extensive trucking operations, as a nearby site to stockpile and stage the earthwork is 
not available. Such work has never before been accomplished in the greater area of the project outside of 
reservoirs or construction on the University of Cali fomi a campus and Tilden Park In my professional 
opinion, the project as proposed is likely to have very significant environmental impacts not only during 
construction but in service due to the probability of seismic lurching of the overst~Np,tned side-hill fills. 
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April 16, 2010 

Mayor & City Council 
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2180 Milvia Street 
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FOUNDATIONS, WALLS, PILES 
UNDERPINNING, TIEBACKS 

DEEP RETAINED EXCAVATIONS 
SHORING & BULKHEADS 

CEQA. EARTHWORK & SLOPES 
CAISSONS, COFFERDAMS 

COASTAL & MARINE STRUCTURES 

SOIL MECHANICS, GEOLOGY 
GROUNDWATER HYDROLOGY 

CONCRriT[; TGCHNOLOGY 

Subject: 2707 Rose Street (Use Permit) 

Dear Mayor & City Council: 

I have reviewed the architectural plans and topographic smvey filed with the Zoning Administrator for 
the proposed project and I have visited the subject site on several occasions. I am familiar with the area 
having been involved since 1960 with new residences on Buena Vista and La Loma, and with remedial 
foundation design and construction on Euclid, Le Roy, Shasta, Tamalpais, and Maybeck Twin Drive. 

The file, and the Administrative Record last updated on 3/1/10, do not show a geotechnical report being 
part of the record and it appears that the plans were not prepared pursuant to site specific geotechnical 
engineering recommendations for earthwork (excavations, subdrainage, placement of engineered fill). 
The architectural Conceptual Grading Plan (Sheet 16) gives cut and fill quantities but the Transverse 
Section Looking East (Sheet 14) indicates fills are placed directly on very steep existing slopes. 

The project site is located alongside the major trace of the Hayward fault and it is mapped within a state 
designated earthquake-induced landslide hazard zone. Although the site as now configured appears stable, 
Rose Steps and the concrete of the elevated part of La Lama are cracked from fault creep and other ground 
movement. An alternative project should be considered to avoid grading with massive excavations and 
fills as well as the shoring and retaining walls necessary to achieve grades shown on the drawings. 

Portions of the major fill for the project are shown to be placed on an existing slope inclined at about 42° 
(-1.1h:lv) to create a new slope more than 50° (-0.8h:lv). These slopes cannot be constructed by earth
work and all fill must be benched and keyed into the slope which is not shown in the sections or 
accounted for in the earthwork quantities. To accomplish elevations shown on the architectural plans, 
shoring and major retaining walls not shown will have to be constructed resulting in much larger earth
work quantities than now expected. The massive grading necessary to achieve grades for the proposed 
project will involve extensive trucking operations, as a nearby site to stockpile and stage the earthwork is 
not available. Such work has never before been accomplished in the greater area of the project outside of 
reservoirs or construction on the University of Cali fomi a campus and Tilden Park In my professional 
opinion, the project as proposed is likely to have very significant environmental impacts not only during 
construction but in service due to the probability of seismic lurching of the overst~Np,tned side-hill fills. 
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LAWRENCE B. KARP 
CONSUL TlNG GEOTECHNICAL ENGINEER 
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FOUNDATIONS. WALLS, PILES 
UNDERPINNING, TIEBACKS 

DEEP RETAINED EXCAVATIONS 
SHORING & BULKHEADS 

CEQA, EARTHWORK & SLOPES 
CAISSONS, COFFERDAMS 

COASTAL & MARINE STRUCTURES 
April 18, 2010 

Mayor & City Council 
City of Berkeley 
2180 Milvia Street 
Berkeley, CA 94704 

Subject: 2707 Rose Street (Use Pennit) 
Supplemental Infolmation 

Dear Mayor & City Council: 

SOfL MECHANICS, GEOLOGY 
GROUNDWATER HYDROLOGY 

CONCRETE TECHNOLOGY 

After my letter-report of4116110, which was based on my review of the file as was provided to me by City 
Planning on 4/15/10, a report "Geotechnical Investigation - Kapur Klein Residence" prepared for Marcy 
Wong was filed with the City. The report by Alan Kropp & Assoc. is dated 7/31109. Architectural plans are 
not refcrenced, but the text refers to preliminaries and the Site Plan shows locations of exploratory borings. 
No fill slopes are shown in plan or section and the recommendations for retaining walls do not include lateral 
earth pressures for slopes with inclinations of more than 2h:l v (~27°) or for wall heights more than 12 feet. 
A footnote reads "Slopes steeper than 2: 1 are not anticipated at the site.", consistent with 2007 CBC §Jl 06.1. 

The architectural plans I reviewed for the 4/1611 0 letter-report are dated 11112/09 and they include cross
sections and elevations that are inconsistent with the Site Plan and limitations in the 7/31109 report (there 
have been significant changes). The Site Plan is the topo survey (attached) overlain with a building foot
print of3,870 sq. ft. (includes carport). Decks indicated on fill totall,670 sq. ft. without including the off
street parking area The 7/31/09 report indicates the project will be a 6,000 sq. ft. single family residence with 
a detached carport. The building that was approved is 9,868 sq. ft. which includes a 10 car garage. 

As noted in my letter-report of 4116/10, the plans (11112/09)approvcd by the ZAB (1/28110) depict portions 
of the major fill for the project (Sht. 16 attached) to be placed on an existing slope inclined at about 42° 
(~1.1h: 1 v) to create a new fill slope more than 50° (~0.8h: 1 v). The main site section (Sht. 14 attached) has 
the building'S roof at Elev. 694, lower yard at Elev. 659, and Shasta is at Elev. 616. There will be 78 feet 
vertical between Shasta and the roof and 43 feet between Shasta and the lower yard level which means, for 
a 2h: I v maximum slope between Shasta and the building, all vegetation will have to be removed for 
grading, and retaining walls totaling 27 feet in height will be necessary to achieve grades. Vertical cuts for 
grading and retaining walls will total about 43 feet (17 feet for bench cutting and 26 feet for wall cutting). 

A drawing in the repolt depicts site drainage to be collected and discharged into an energy dissipator dug 
into the slope, which is inconsistent with the intended very steep fill slopes. To reiterate, in my professional 
opinion, the project as proposed is likely to have very significant environmental impacts not only during 
construction, but in service due to the probability of seismic lurching ofthe oversteepened side-hill fills. 
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April 18, 2010 

Mayor & City Council 
City of Berkeley 
2180 Milvia Street 
Berkeley, CA 94704 

Subject: 2707 Rose Street (Use Pennit) 
Supplemental Infolmation 

Dear Mayor & City Council: 

SOfL MECHANICS, GEOLOGY 
GROUNDWATER HYDROLOGY 

CONCRETE TECHNOLOGY 

After my letter-report of4116110, which was based on my review of the file as was provided to me by City 
Planning on 4/15/10, a report "Geotechnical Investigation - Kapur Klein Residence" prepared for Marcy 
Wong was filed with the City. The report by Alan Kropp & Assoc. is dated 7/31109. Architectural plans are 
not refcrenced, but the text refers to preliminaries and the Site Plan shows locations of exploratory borings. 
No fill slopes are shown in plan or section and the recommendations for retaining walls do not include lateral 
earth pressures for slopes with inclinations of more than 2h:l v (~27°) or for wall heights more than 12 feet. 
A footnote reads "Slopes steeper than 2: 1 are not anticipated at the site.", consistent with 2007 CBC §Jl 06.1. 

The architectural plans I reviewed for the 4/1611 0 letter-report are dated 11112/09 and they include cross
sections and elevations that are inconsistent with the Site Plan and limitations in the 7/31109 report (there 
have been significant changes). The Site Plan is the topo survey (attached) overlain with a building foot
print of3,870 sq. ft. (includes carport). Decks indicated on fill totall,670 sq. ft. without including the off
street parking area The 7/31/09 report indicates the project will be a 6,000 sq. ft. single family residence with 
a detached carport. The building that was approved is 9,868 sq. ft. which includes a 10 car garage. 

As noted in my letter-report of 4116/10, the plans (11112/09)approvcd by the ZAB (1/28110) depict portions 
of the major fill for the project (Sht. 16 attached) to be placed on an existing slope inclined at about 42° 
(~1.1h: 1 v) to create a new fill slope more than 50° (~0.8h: 1 v). The main site section (Sht. 14 attached) has 
the building'S roof at Elev. 694, lower yard at Elev. 659, and Shasta is at Elev. 616. There will be 78 feet 
vertical between Shasta and the roof and 43 feet between Shasta and the lower yard level which means, for 
a 2h: I v maximum slope between Shasta and the building, all vegetation will have to be removed for 
grading, and retaining walls totaling 27 feet in height will be necessary to achieve grades. Vertical cuts for 
grading and retaining walls will total about 43 feet (17 feet for bench cutting and 26 feet for wall cutting). 

A drawing in the repolt depicts site drainage to be collected and discharged into an energy dissipator dug 
into the slope, which is inconsistent with the intended very steep fill slopes. To reiterate, in my professional 
opinion, the project as proposed is likely to have very significant environmental impacts not only during 
construction, but in service due to the probability of seismic lurching ofthe oversteepened side-hill fills. 
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Berkeley City Council  2707 Rose April 27, 2010 

I am Larry Karp.  I am a geotechnical engineer specializing in foundation engineering and 
construction.  I have an earned doctorate in civil engineering and other degrees from U. C. Berkeley 
including two masters and a post-doctoral certificate in earthquake engineering.  I am fully licensed. 
I taught foundation engineering at Cal for 14 years and Stanford for 3.  I was born and raised in 
Berkeley, attended Hillside, Cragmont, Garfield, Berkeley High, and Cal.  I own homes in Berkeley. 
I work throughout the West coast and my experience includes over 50 years of design and 
construction in Berkeley.  I prepare feasibility studies before, and engineering during, construction of 
unusual projects. 

For this project I conducted an independent feasibility study.  I now conclude that there is  
potential for very significant environmental impacts from construction and seismic lurching in 
service.  I reviewed City Planning=s index and the entire file, including all plans.  There was no 

feasibility study or foundation engineering, but there was a topographic map.  The structure seemed 
inappropriate for the steep site so I did a reality check of the architectural drawings.  The recent 
reports from the applicant’s experts say I do not know how to read architectural drawings, but I have 
been a licensed architect for many years and I do know.  Their reports have not changed my opinion. 
I cut and matched prints and conclude that the depicted elevations typically misrepresent the 
relationships between the steep site and the floor plans.  There are no story poles.  City Planning 
should have noticed these problems. 

The structure is 57 feet high at the northwest corner.  The lower 22 feet is a retaining wall 
providing lateral support for a fill that extends under the building=s three stories.  Retaining walls 

more than 10 feet high have to be restrained from rotation due to active pressures, walls more than 12 
feet high must have seismic forces added to the backfill which for this project are from the near 
source Hayward fault.  Added to all that, the code requires overdesign by 50% as a safety factor 
against overturning and sliding.  Lateral bearing for piers has to be below the 10 foot to daylight line, 
so due to the extraordinary demand the drilled piers will be very large and deep.  Tiebacks will have 
to be elevated to as much as 14 feet above grade which will require large machinery.   

Ultimately, due to strength requirements and logistics which preclude using portable 
equipment, grading for large equipment will be required to drill piers and tiebacks as well as to lift 
and position reinforcing cages for piers.  Fills have to be keyed, benched horizontally, and 
subdrained, and no fill or cut slope can be steeper than 27 degrees.  Grading with tree and stump 
removal, and benching, will be necessary from midpoint of the building down to Shasta, which is 
alongside Codornices Creek.  Project grading and tree removal, including removal of significant 
protected oak trees, will therefore be much more extensive than represented to the City, just as noted 
in my letter-reports and as shown graphically on the Grading Section drawing you now have.  This 
project has potential for very significant environmental impacts that should be studied and mitigated. 
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           1        >> I am Larry Carp.  I am a geotechnical engineer 
 
           2   specializing in foundation engineering and construction. 
 
           3        I have an earned doctorate in civil engineering and 
 
           4   other degrees from U.C. Berkeley including two masters 
 
           5   and a post-doctoral certificate in earthquake 
 
           6   engineering. 
 
           7        I am fully licensed.  I taught foundation 
 
           8   engineering at Berkeley for 14 years and at Stanford for 
 
           9   three.  I was born and raised in Berkeley, attended 
 
          10   Berkeley schools and Cal. 
 
          11        I own homes in Berkeley.  I work throughout the 
 
          12   West Coast.  My experience includes over 50 years of 
 
          13   design and construction in Berkeley.  I prepare 
 
          14   feasibility studies before, and engineering during 
 
          15   construction of unusual projects. 
 
          16        For this project, I conducted an independent 
 
          17   feasibility study.  I now conclude that there is 
 
          18   potential for very significant environmental impacts 
 
          19   from construction and seismic lurching in service.  I 
 
 
          20   reviewed city panel's index and the entire file 
 
          21   including all plans.  There was no feasibility study or 
 
          22   foundation engineering, but there was a topographic map. 
 
          23   The structure seemed inappropriate for this steep site, 
 
          24   so I did a reality check of the architectural drawings. 
 
          25   The recent reports from applicant's say I don't know how 
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           1   to read architectural drawings, but I have been a 
 
           2   licensed architect for many years and I do know. 
 
           3        Their reports have not changed my opinion.  I cut 
 
           4   and match prints and conclude that the depicted 
 
           5   elevations typically misrepresent the relationships 
 
           6   between the steep site and the floor plans.  There are 
 
           7   no story poles.  City planning should have noticed these 
 
           8   problems. 
 
           9        The structure is 57 feet high at the northwest 
 
          10   corner.  The lower 22 feet is a retaining wall providing 
 
          11   lateral support for fill that extends under the 
 
          12   building's three stories.  Retaining walls more than ten 
 
          13   feet high have to be restrained from rotation due to 
 
          14   active pressures. 
 
          15        Walls more than 12 feet high must have seismic 
 
          16   forces added to the backfill which for this project are 
 
          17   from near source Hayward fault.  Added to all that, the 
 
          18   code requires overdesign by 50% as a safety factor 
 
          19   against overturning and sliding. 
 
          20        Lateral bearing for piers has to be below the ten 
 
          21   foot to daylight line, so due to the extraordinary 
 
          22   demand, the drilled piers will be very large and deep. 
 
          23   Tie backs will have to be elevated to as much as 14 feet 
 
          24   above grade, which will require large machinery. 
 
          25   Ultimately due to strength requirements which preclude 
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           1   using portable equipment, grading for large equipment 
 
           2   will be required to drill piers and tie backs as well as 
 
           3   lift and position reinforcing cases for piers.  Fills 
 
           4   have to be keyed and benched and subdrained and no fill 
 
           5   or cut slope can be steeper than 27 degrees. 
 
           6        Grading with tree and stump removal and benching 
 
           7   will be necessary from midpoint of the building down to 
 
           8   Shasta, which is alongside Codornices Park -- excuse me, 
 
           9   Codornices Creek.  Project grading and tree removal 
 
          10   including removal of significant protected oak trees 
 
          11   will therefore be much more extensive than represented 
 
          12   to the City, just as noted in my letter reports, April 
 
          13   16th and 18th, and is shown graphically on the 
 
          14   grading drawing that you now have. 
 
          15        This project has potential for very significant 
 
          16   environmental impacts that should be studied and 
 
          17   mitigated. 
 
          18        >> A few more things to close.  One is that 
 
          19   temporary impacts of construction under CEQA count.  I 
 
          20   have heard there was some dispute about that.  The case 
 
          21   law is clear. 
 
          22        It can be temporary, permanent, indirect or direct. 
 
          23   Also, the size of the dwelling is not accurately 
 
          24   represented.  There has been admissions as to that. 
 
          25        And finally, the appellant and others did meet with 
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