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 ACTION CALENDAR 
June 3, 2014 

To: Honorable Mayor and Members of the City Council 

From: Christine Daniel, City Manager 

Submitted by:  Eric Angstadt, Director, Planning and Development 

Subject: Minimum Distance Between Drugstores: Amending BMC Titles 23F and 23E 
to Define and Regulate Drugstores 

RECOMMENDATION 
Adopt first reading of an Ordinance amending Berkeley Municipal Code Sections 
23F.04.010, 23E.40.030, 23E.44.030, 23E.48.030 and 23E.60.030 to create a definition 
of Drugstore, apply size and distance threshold between drugstores in all Neighborhood 
Commercial districts, except the South Area Commercial District (C-SA). 

FISCAL IMPACTS OF RECOMMENDATION 
The proposed Zoning Text Amendment is not expected to have any fiscal impact upon 
the City. 

CURRENT SITUATION AND ITS EFFECTS 
Overview of Referral 
The Council referral (Attachment 2) identifies several areas of concern related to 
drugstores including:  alcohol sales, oversaturation of the drugstore market, and an 
interest in limiting the development of undesirable chain stores, as stated in the General 
Plan Policy ED-3, Action E.  However, the focus of the referral is to control distance 
between the drugstores. 
 
The goal of the City Council referral is to discourage a proliferation of drugstores in 
close proximity to each other.  The following quote from the referral explains the 
Council’s concern and the focus of the proposed zoning ordinance amendments: 
 

“There has also been a trend for competing drugstores to locate in very close 
proximity to each other offering redundant services and products in small 
localized areas.  This trend ignores other neighborhoods in the city which 
could benefit from the services.  Concentrating such uses contributes to a 
lack of commercial diversity and does not serve the needs of the greater 
community.” 

 
General Plan Consistency 
General Plan Policy ED-3, Action E of the Economic Development chapter states: 
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“Develop and implement planning and zoning mechanisms that promote 
community-serving commercial diversity and that limit development of 
undesirable chain stores, formula businesses, and big-box developments 
without limiting the ability of local businesses to grow and expand and, 
when needed, to establish additional outlets in various parts of the City.” 

 
Policy ED-4, Action B states: 
 

“Maintain a diverse mix of commercial goods and services in the shopping 
districts. Use needs assessments to determine what basic goods and 
services are lacking, and establish criteria of appropriateness for 
neighborhood businesses that address the following issues (…)” 

 
The action before the Council is consistent with these General Plan policies because it 
aims to promote a more equitably dispersed distribution of drugstores throughout the 
community rather than concentrating them in small areas. 
 
Commission Considerations 

On March19, 2014 the Commission considered Zoning Ordinance language to define 
‘Drugstore’ and to establish a minimum distance between drugstores.  It focuses on the 
components described in the Public Hearing notice, as a response to the Council 
interest in controlling the proximity of drugstores to each other. The Proposed 
Ordinance (Attachment 1) has the following components: 
 

 A definition of ‘Drugstore’ to apply Citywide; 

 A 1,000 foot buffer between Drugstores, as well as a size threshold below which 

Drugstores will be excluded from the buffer requirement; 

 A clear method of measuring the ‘1,000 feet’ distance/buffer between Drugstores; 

and 

 Commercial Districts in which the buffer and threshold rules apply. 

Drugstore Definition –  
The Commission considered a definition of a Drugstore and asked that staff 
clean it up for Council consideration, while retaining its intent.  The cleaned up 
version follows: 

A retail establishment where the profession of pharmacy is practiced and/or 
where licensed prescription drugs, and general merchandise are offered for 
sale.  A Food Products Store with a Pharmacy is not a drugstore. 
 

The definition as originally considered by the Planning Commission is provided 
for comparison: 
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Drugstore: A retail establishment where the profession of pharmacy is 
practiced and/or where licensed drug prescriptions are offered for sale, as 
well as general merchandise. 

 
It should be noted that the proposed definition of Drugstore before the Council includes 
an additional line: “ A Food Products Store with a Pharmacy is not a drugstore.”  Staff 
added this sentence as a part of the definition “clean-up” because the Commission 
expressed concern about confusion with future interpretations of the definition. The 
Commission wanted to be certain that the definition of drugstore did not affect the 
placement of Food Product Stores (grocery stores) as a result of the proposed distance 
rules for Drugstores. 
 
Size Threshold for and Buffers between Drugstores –  
The Commission considered the Council identified 1000 feet between drugstores.  The 
distance measure assumed that large drugstores are the target of the regulations, but it 
did not account for location of smaller drugstores within the buffer area.  Staff 
suggested, and the Commission concurred, that a threshold size should apply to 
drugstores, so that the rules did not unduly affect smaller, neighborhood scale 
businesses. 
 
Research shows that neighborhood scale pharmacies, such as Pharmaca and Sal’s 
Pharmacy average about 3000 square feet in size.  Larger scale drugstores start at 
approximately 10,000 square feet and increase size from there.  
 
The recommended 5000 square feet threshold allows for potential expansion of 
neighborhood scale drugstores, while being significantly lower than the typical large 
scale drugstore.   
 
The relationship of the threshold (5000 square feet) and distance (1000 feet between) 
allows for neighborhood scale drugstores to expand or move in proximity to each other.  
At the same time, large scale drugstores would not be able to open, or if existing 
expand, if they are within 1000 feet of another drugstore. 
 
The method for measuring the 1000 feet distance buffer conforms to current City 
practice for measuring other buffers and noticing radius requirements. 
 
District Applicability –  
The Commission considered whether to institute the 1,000 foot buffer in all Commercial 
Districts or in a more limited list.  Based on the City’s 2002 General Plan, there are 
three different types of Commercial Districts in the City: 
 

1. Neighborhood Commercial, which includes:  Neighborhood Commercial (C-N), 

Elmwood (C-E), North Shattuck (C-NS), Solano Avenue (C-SO), and South Area 

(C-SA). 
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2. Avenue Commercial, which includes: General Commercial (C-1), Telegraph 

Avenue (C-T) and West Berkeley (C-W). 

3. The Downtown Commercial, which includes:  Only the Downtown Mixed Use 

District (C-DMU). 

The drugstore definition would apply in all Commercial districts of the City.  Application 
of the size and buffer rules could occur in any of the districts.  However, the draft 
language relies on the intent of the referral to protect the integrity of the smaller and 
more cohesive Neighborhood Commercial districts.  Therefore, the draft zoning 
language imposes the Drugstore size threshold (5,000 square feet) and the buffer 
between Drugstores (1,000 feet) only in the Neighborhood Commercial areas, which 
would include C-N, C-E, C-NS, and C-SO.   
 
The Commission intentionally left out the C-SA because much of the district resembles 
an Avenue Commercial district, rather than a Neighborhood Commercial district.  The 
Commission, at staff’s recommendation, also left the restrictions out of the rest of the 
Avenue Commercial and Downtown Commercial districts for the reasons noted in the 
previous paragraph. 
 
Each of these issues: definition, threshold size, buffer distance and measure and district 
applicability are discussed at greater length in the attached March 19, 2014 
Commission staff report (Attachment 3).  Attachments to that report (also included) 
provide maps showing distance between existing drugstores as well as other collected 
data on sizes and numbers of existing drugstores in Berkeley. 
 
Additional Information Request –  
The Commission also requested additional research regarding the larger issues of chain 
stores, department stores and drugstores in Berkeley and other municipalities.  The 
additional information is provided as part of the March 19, 2014 Commission staff report 
However, the additional research is not addressed as part of the proposed ordinance.  
The Commission discussed the additional information and some members thought that 
a future referral from the Council could include direction to the Commission; no motion 
was made regarding a referral back to the Commission. 
 
BACKGROUND 
On April 26, 2011, the City Council referred to the Planning Commission a request to 
draft a Zoning Ordinance Amendment that limits the location of new or expanded 
drugstores to a minimum of 1000 feet from an existing “similar use”.  
 
On January 15, 2014, the Planning Commission discussed the referral, and after 
deliberation, the Planning Commission passed the following motion: 
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The January 15, 2014 staff report is Attachment 4. 

On March 19, 2014, the Planning Commission held a Public Hearing and considered 
draft zoning language responding to their direction. 

Chair Novosel opened the Public Hearing and requested the staff presentation.  The 
staff presentation focused the Commission on four particular decision points necessary 
to address the Public Hearing notice and make a complete referral to Council regarding 
the minimum distance between drug stores.  The Commission was asked to consider: 

 A definition of “drug store”, which would apply Citywide; 

 A threshold size for drug stores over which new regulations would be imposed; 

 How the 1000’ distance between drugstores should be measured;  

 In which Commercial districts the rules should apply. 

 
Public Hearing:  21 speakers. 
 
Item 13 Discussion / Action: Election of Officers 
 
 
 
 
Motion/Second/ (SM/GP) to adopt the staff recommendation but drop the C-SA district 
from the list of applicable Commercial districts.  Note: final vote on this motion is 
recorded below. 
 
Commission discussion followed the noted motion.   
 
Substitute Motion/Second/Failed (PS/GP) adopt the staff recommendation, but include 
all Commercial districts in the City, so distance requirement and size threshold rules 
would apply in all Commercial districts.  Ayes:  Lindheim, Sheahan, Lam, Poschman.  
Noes:  Pollack, Murphy, Novosel.  Abstain:  Davis. 
 

Motion/Second/Carried (PS/EL) to ask staff to bring back the following information: 
1) A definition of ‘drugstore’ and a way to measure the ‘1,000 foot distance’; 
2) Should ‘drugstore’ be a separate definition or could it be subsumed under 

‘department store’? 
3) Research request:  How do other municipalities handle large chain stores? 
4) Can grocery stores be exempted from the proposed definition even if they 

include a pharmacy? 
5) Information request:  Are there any Walgreens that don’t contain an actual 

pharmacy?  Are there any Walgreens under 3,000 square feet? 
6) List of all CVS and Walgreens stores in Berkeley. 

 

Motion/Second/Carried (GP/SM) to close the Public Hearing.  Ayes:  Tracy Davis, 
Elizabeth Lam, Dan Lindheim, Stephen Murphy, Jim Novosel, Gene Poschman, Patrick 
Sheahan, Harry Pollack.  Noes:  None.  Abstain:  None. 
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Over the course of two Commission meetings, January 15 and March 19, 2014, a large 
number of community members attended and made public comment.  All 
communications received by the Commission are compiled and provided as Attachment 
5. Community opinion ranged across the spectrum of concerns; comments were made 
both for and against the regulations, but the predominance of public comment/sentiment 
favored increased regulation on large scale drugstores. 

The minutes of the 1/15 and 3/19 meetings are Attachment 6. 
 
ENVIRONMENTAL SUSTAINABILITY 
The regulation of “Minimum Distance Between Drugstores” does not have a direct affect 
on environmental sustainability.  It is a buffer between business types, but does not 
affect, positively or negatively, the City’s intent to reduce Carbon Footprint. 

RATIONALE FOR RECOMMENDATION 
The Minimum Distance Between Drugstores is a useful tool to manage an over-
saturation of large drugstores, and help retain the “small scale neighborhood” feel of the 
Neighborhood Commercial districts.  At the same time it allow for the development of 
large scale drugstores in other commercial districts of the City. 

ALTERNATIVE ACTIONS CONSIDERED 
The Commission considered a wide range of options, including different threshold sizes, 
various wording options the definition of Drugstore, measurement options for 1000 feet 
distance between stores. 
 
CONTACT PERSON 
Alex Amoroso, Principal Planner, Planning, 981-7410 
 

Attachments:  
1: Draft Zoning Ordinance Amendments 
2: Council Referral, 4/26/11 
3: Planning Commission report 3/19/14 
4: Planning Commission report 1/15/14 
5: Citizen Communications compiled 
6: Commission minutes 1/15 and 3/19, 2014 
 

Main Motion/Second/Carried (SM/GP) to adopt the staff recommendation, but remove 
the C-SA District from the list of applicable Commercial districts, and direct staff to clean 
up the grammar of the Drug Store definition.  Ayes:  Stephen Murphy, Jim Novosel, 
Gene Poschman, Elizabeth Lam, Patrick Sheahan.  Noes:  Harry Pollack.  Abstain:  
Tracy Davis, Dan Lindheim (5-1-2) 
 



 

 

ORDINANCE NO.       -N.S. 
 
AMENDING BERKELEY MUNICIPAL CODE SECTIONS 23F.04.010, 23E.40.030, 
23E.44.030, 23E.48.030 AND 23E.60.030 TO DEFINE AND REGULATE 
DRUGSTORES 
 
BE IT ORDAINED by the Council of the City of Berkeley as follows: 
 
Section 1.  That Berkeley Municipal Code Chapter 23F.04.010 Definitions 
is amended to add the following definition: 
 

Drugstore: A retail establishment where the profession of pharmacy is 
practiced and/or where licensed prescription drugs, and general 
merchandise are offered for sale.  A Food Products Store with a pharmacy is 
not a Drugstore. 

 
Section 2.  That Berkeley Municipal Code Section 23E.40.030, Uses Permitted, Retail 
Sales subsection of the table is amended to read as follows:  
 

Table 23E.40.030 

Use and Required Permits  

Use Classification Special Requirements (if any) 

Retail Sales 

All Retail Sales Uses, 

except those listed below 

ZC* As defined in Sub-title F, except otherwise listed. (Does not include 

Video Rental Stores) 

Alcoholic Beverage Retail 

Sales including liquor 

stores and wine shops 

UP(PH) Includes sale for off-site consumption at restaurants 

Department Stores AUP 
 

Over 3,000 s.f. Prohibited 
 

Drugstores ZC* 
A new or expanded Drugstore is prohibited if it is over 5000 square feet 
in Gross Floor Area, and within 1000 feet of any property containing an 
existing Drugstore, as measured by a straight line from the nearest point 
of the property line of the parcel on which the Drugstore is proposed to 
the nearest point of the property line of the parcel on which the nearest 
Drugstore is located. 
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Firearm/Munitions 

Businesses 

UP(PH) Prohibited on any property devoted to residential use 

Pawn Shops, including 

Auction Houses 

Prohibited 
 

Pet Stores, including 

Sales and Grooming of 

Animals (but not 

Boarding) 

UP(PH) 
 

Smoke Shops UP(PH) Prohibited if within 1,400 feet of a school or public park 

 
 

Section 3.  That Berkeley Municipal Code Section 23E.44.030, Uses Permitted, Retail 
Sales subsection of the table is amended to read as follows: 
 

Table 23E.44.030 

Use and Required Permits  

Use Classification Special Requirements (if any) 

Retail Sales 

All Retail Sales Uses, 

except those listed below 

ZC* As defined in Sub-title F, except otherwise listed (does not include Video 

Rental Stores). Also subject to numerical limitations listed in Table 

23E.44.040 

Alcoholic Beverage Retail 

Sales, including liquor 

stores and wine shops 

UP(PH) Includes sale for off-site consumption at restaurants 

Department Stores ZC*  
 

Over 3,000 s.f. Prohibited 
 

Drugstores ZC* 
A new or expanded Drugstore is prohibited if it is over 5000 square feet 
in Gross Floor Area, and within 1000 feet of any property containing an 
existing Drugstore, as measured by a straight line from the nearest point 
of the property line of the parcel on which the Drugstore is proposed to 
the nearest point of the property line of the parcel on which the nearest 
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Drugstore is located. 

 

Firearm/Munitions 

Businesses 

UP(PH) Prohibited on any property devoted to residential use 

Pawn Shops, including 

Auction Houses 

Prohibited 
 

Pet Stores, including 

Sales and Grooming of 

Animals  

UP(PH) Does not include boarding of animals 

Smoke Shops UP(PH) Prohibited if within 1,400 feet of a school or public park 

 
 

Section 4.  That Berkeley Municipal Code Section 23E.48.030, Uses Permitted Retail 
Sales subsection of the table is amended to read as follows: 
 

Table 23E.48.030 

Use and Required Permits  

Use Classification Special Requirements (if any) 

Retail Sales 

All Retail Sales Uses, 

except those listed below 

ZC* As defined in Sub-title F, except otherwise listed (does not include Video 

Rental Stores). Also subject to numerical limitations listed in Table 

23E.48.040 

Alcoholic Beverage Retail 

Sales, including liquor 

stores and wine shops  

UP(PH) Includes sale for off-site consumption at restaurants 

Department Stores ZC* 
 

Over 3,000 s.f. Prohibited 
 

Drugstores ZC* 
A new or expanded Drugstore is prohibited if it is over 5000 square feet 
in Gross Floor Area, and within 1000 feet of any property containing an 
existing Drugstore, as measured by a straight line from the nearest point 
of the property line of the parcel on which the Drugstore is proposed to 
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the nearest point of the property line of the parcel on which the nearest 
Drugstore is located. 

 

Firearm/Munitions 

Businesses 

UP(PH) Prohibited on any property devoted to residential use 

Pawn Shops, including 

Auction Houses 

Prohibited 
 

Pet Stores, including 

Sales and Grooming of 

Animals (but not 

Boarding) 

UP(PH) 
 

Smoke Shops UP(PH) Prohibited if within 1,400 feet of a school or public park 

 
 

Section 5.  That Berkeley Municipal Code Section 23E.60.030, Uses Permitted, Retail 
Sales subsection of the table is amended to read as follows: 
 

Table 23E.60.030 

Use and Required Permits  

Use Classification Special Requirements (if any) 

Retail Sales 

All Retail Sales Uses, 

except those listed below 

ZC* As defined in Sub-title F, except otherwise listed (does not include Video 

Rental Stores) 

Alcoholic Beverage Retail 

Sales, including liquor 

stores and wine shops 

UP(PH) Includes sale for off-site consumption at restaurants 

Department Stores ZC* 
 

Over 3,000 s.f. Prohibited 
 

Drugstores ZC* 
A new or expanded Drugstore is prohibited if it is over 5000 square feet 
in Gross Floor Area, and within 1000 feet of any property containing an 
existing Drugstore, as measured by a straight line from the nearest point 
of the property line of the parcel on which the Drugstore is proposed to 
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the nearest point of the property line of the parcel on which the nearest 
Drugstore is located. 

 

Firearm/Munitions 

Businesses 

UP(PH) Prohibited on any property devoted to residential use 

Pawn Shops Prohibited 
 

Pet Stores including Sales 

and Grooming of Animals 

(but not Boarding) 

UP(PH) 
 

Smoke Shops UP(PH) Prohibited if within 1,400 feet of a school or public park 

 
 

Section 6. Copies of this Ordinance shall be posted for two days prior to adoption in the 
display case located near the walkway in front of Council Chambers, 2134 Martin Luther 
King Jr. Way. Within 15 days of adoption, copies of this Ordinance shall be filed at each 
branch of the Berkeley Public Library and the title shall be published in a newspaper of 
general circulation. 
 
 
 














































































































































































































































