
 

Office of the City Manager 

2180 Milvia Street, Berkeley, CA 94704 ● Tel: (510) 981-7000 ● TDD: (510) 981-6903 ● Fax: (510) 981-7099 
E-Mail: manager@CityofBerkeley.info  Website: http://www.CityofBerkeley.info/Manager 

ACTION CALENDAR 
May 21, 2013 

To: Honorable Mayor and Members of the City Council 

From: Christine Daniel, City Manager 

Submitted by:  Eric Angstadt, Director, Planning & Development 

Subject: ZAB Appeal: 2401 Telegraph Avenue 

RECOMMENDATION 
Adopt a Resolution affirming the decision of the Zoning Adjustments Board (ZAB) to 
uphold the Zoning Officer’s decision to approve Administrative Use Permit No. 12-
20000089 to establish a carry out food service establishment with a take-out window 
within an existing retail use. 

FISCAL IMPACTS OF RECOMMENDATION 
None. 

CURRENT SITUATION AND ITS EFFECTS 
On August 7, 2012, Avila Design submitted an Administrative Use Permit application 
seeking to establish an incidental carry out food service establishment with a take-out 
window within an existing retail use. On September 13, 2012, the Zoning Officer 
approved the application. On September 27, 2012, Gus Shamieh (the appellant) 
submitted an appeal of the Zoning Officer’s decision. On January 24, 2013, the Zoning 
Adjustments Board (ZAB) affirmed the decision of the Zoning Officer to approve the 
AUP by a 7-0-0-2 vote (Yes: Alvarez Cohen, Tregub, Allen, Donaldson, Hahn, Mikiten, 
Williams; No: None; Abstain: None; Absent: Groves, Matthews). On February 1, 2013, 
staff issued the notice of the ZAB decision. On February 6 2013, Gus Shamieh filed an 
appeal with the City Clerk. The Clerk set the matter for review by the Council on May 
21, 2013. 

BACKGROUND 
The applicant proposes to establish an incidental ice cream counter with an outdoor 
take-out window within the existing retail store (Rasputin’s Records) at the corner of 
Haste and Telegraph Avenues.  

The project would convert 205 square feet of the existing retail use into incidental carry 
out food service. The area to be converted is located at the northwest end of the tenant 
space and will create a take-out window on the Channing Way façade of the building 
(north). Construction will include modifications to the exterior building facades, the 
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creation of a service counter and display case as well as plumbing and electrical work 
related to the conversion. No tables for patrons are proposed as part of this application.  

The Zoning Ordinance allows up to 19 carry out food service establishments in the C-T 
District. At the time of the Administrative Use Permit application, there were 13 carry out 
food service establishments in the District and the project would have increased this 
number to 14. Subsequent to this application and appeal, another carry out food service 
was established bringing the total to 14 existing, and 15 with the approval of this 
project.1  

RATIONALE FOR RECOMMENDATION 
The issues raised in the appellant’s letter, and staff’s responses, are as follows. For the 
sake of brevity, the appeal issues are not re-stated in their entirety; refer to the attached 
appeal letter for full text. 

Issue 1: The curb in front of the proposed window on Channing Way is painted 
red. The location of the window on this part of the street will encourage 
cars to park in the red zone or double-park on Channing Way and these 
cars will hinder vehicular traffic, increase the likelihood of accidents, 
block the bicycle lane and emergency vehicles access.  

The appeal letter states, “As seen in the East Bay, the culture of carry 
out windows is to drive as close to the window as possible. This means 
that cars could potentially park in the red zone and double-park in order 
to access the proposed carry out window.” The appellant goes on further 
to state, “There is no evidence in the filed application that the 
aforementioned would not take place.” [p. #1 of attached appeal letter] 

Response 1: The appellant states that the location of the window in front of a red curb 
will encourage parking in the red zone and double-parking, however 
does not provide any evidence to substantiate his claim that walk-up 
windows increase the likelihood of patrons parking illegally in order to 
access products from a carry out window.   

At the January 24th ZAB meeting, the Board determined that there was 
no evidence of detriment and dismissed the appeal point. This decision 
was based on the finding that the new take-out window would not 
generate a significant traffic or parking demand because, as a carry out 
food service establishment, it would rely on existing pedestrian traffic for 
its customer base.   

The Board also found that a walk-up window in this location was 
consistent with the purposes of the Telegraph Avenue Commercial 
district and supported the General Plan’s designation of this area as 

                                            
1 2431-B Durant Avenue, “Kettle Corn Star” 
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Community Shopping and Commercial/Residential Districts because as 
it would add to the pedestrian activity in the District and was unlikely to 
increase auto traffic in the area (see staff report p.7). 

Issue 2: “A takeout window promotes the congregation of pedestrians on the 
sidewalk, which has the potential to obstruct ADA accessibility.” [p. 1] 

Response 2: The Board found that the carry out food service establishment (and take-
out window) would comply with all fire and building safety codes, as well 
as all environmental health and safety codes. The sidewalk at this 
location measures approximately 16’ 9” and is wide enough to support 
the normal queuing of customers as well as normal pedestrian activity.  

Issue 3: The appellant contends that the approval of a food service establishment 
that sells ice cream and cookies will lead to market saturation and be 
detrimental to existing businesses that specialize in dessert items: “[The 
proposed carry out food service] will contribute to the dominance of 
dessert products in the area and create an increased concentration and 
potential saturation [of dessert food service establishments].” [p. 1] 

Response 3: The Telegraph Commercial District (C-T) allows food service 
establishments subject to the required permits (Zoning Certificate, 
Administrative Use Permit, and/or Use Permit depending on the size of 
the business). The Zoning Ordinance classifies three types of food 
service categories: Carry Out Service; Quick Service; and Full Service.  

 In 1988, the district regulations were amended to create numerical 
limitations on different uses within the district. Currently, numerical 
limitations apply to the number of businesses allowed in each category 
of food service; however the Zoning Ordinance does not regulate the 
types of food offered at the permitted business.  

 The Zoning Ordinance allows up to 19 carry out food service 
establishments in the C-T District, and does not distinguish what those 
establishments can offer as part of the food service.  At the time of the 
application, there were 13 carry out food service establishments. Since 
the application, one more business was approved so that now the total 
number of businesses is 14, and the project will increase this number to 
15, well below the limit.  

 Based on the above the Board found that the use would be compatible 
with the character of the District by contributing a new food service 
option in a District that has numerous food service establishments, but 
relatively few carry out establishments. The type or category of food sold 
is irrelevant to the approval, and the appeal does not offer any evidence 
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to support the notion that this area can only support two businesses that 
serve ice cream. 

Issue 4: The appellant states that the approval of the project will be detrimental to 
small, locally owned businesses: “Increased concentration and potential 
saturation of dessert products does not encourage the survival of small, 
locally owned businesses, but rather could hurt and possibly eliminate 
them.” [p. 1] 

Response 4: The proposed incidental ice cream service will be contained within the 
existing retail establishment.  

 Incidental uses are defined in the Zoning Ordinance as follows:  

A use of a lot and/or building that is secondary to the principal 
permitted use, but that by nature could be independent. An incidental 
use shall not exceed twenty-five percent (25%) of the floor area of the 
primary use, and if it consists of the commercial sales of a different line 
of products or services than the primary use, such incidental use may 
not generate gross receipts in excess of thirty-three percent (33%) of 
the gross receipts generated by the primary use. 

 The limitations on percent of floor area and percent of gross receipts has 
been included to ensure that the primary use is not supplanted by a 
successful incidental or secondary use. The appellant does not offer any 
evidence to support the claim that increased competition creates a 
substantial detriment to businesses in the area. 

 Also See Issue 3, Response 3.    

Issue 5: “This application does not conform to [the purposes of the district] 
because it would make [ice cream and cookies] less unique in the district 
because of its existing availability.” [p.1-2] 

Response 5: The appellant refers to the following Telegraph Commercial District 
Purpose (Section 23E.56.020.U): 

[A purpose of this district is to] discourage uses which are 
widely available in other shopping Districts throughout the 
Bay Area and detract from the unique type and mix of 
goods and services available in the District. 

 The purpose addresses the unique nature of the Telegraph area. The 
purpose suggests that the uses allowed in the district should not be 
widely available in other locations in Bay Area so as to maintain the 
area’s character. The requirement does not prevent two stores that sell 
the same items from establishing near one another.  
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 The Board found that the use supported the purposes of the district 
because it would maintain the existing, highly pedestrian street frontage 
of the District and provide a quick food option serving the mainly 
pedestrian student and surrounding resident population.  

Issue 6: “The proposed design of the awning and signage does not match the 
present architecture or design of the present 2401 Telegraph Avenue. 
Nor is the proposed design congruent to the general design of the 
Telegraph Avenue corridor.” [p.2] 

Response 6: ZAB has no purview over the design of the building. Additionally, the 
appellant agreed to withdraw his appeal of design review in December of 
2012. 

ALTERNATIVE ACTIONS CONSIDERED 
Pursuant to BMC Section 23B.32.060.B, the Council may (1) affirm the ZAB decision 
and dismiss the appeal, (2) set the matter for a public hearing, (3) remand the matter to 
the ZAB. 

Action Deadline: 
Pursuant to BMC Section 23B.32.060.C, if none of the three actions described above 
has been taken by the Council within 30 days from the date the appeal first appears on 
the Council agenda (not including Council recess), then the decision of the Board shall 
be deemed affirmed and the appeal shall be deemed denied. 

CONTACT PERSONS 
Debra Sanderson, Land Use Planning Manager, Planning & Development Department, 
(510) 981-7411 
Claudine Asbagh, Assistant Planner, Planning & Development Department, (510) 981-
7424 

Attachments: 
1: Resolution 

Exhibit A: Findings and Conditions 
Exhibit B: Project Plans dated September 5, 2012 

2: Appeal Letter dated February 6, 2013 
3: ZAB Staff Report, dated January 24, 2013 
4: Index to Administrative Record 
5: Administrative Record 



 

 

RESOLUTION NO. ##,###-N.S. 
 
AFFIRMING THE ZONING ADJUSTMENTS BOARD’S APPROVAL OF 
ADMINISTRATIVE USE PERMIT 12-10000089 TO ESTABLISH AN INCIDENTAL 
CARRY OUT ESTABLISHMENT WITH TAKEOUT WINDOW IN THE TELEGRAPH 
COMMERCIAL (C-T) ZONING DISTRICT AND DISMISSING THE APPEAL 
 
WHEREAS, on August 7, 2012, Avila Design (“applicant”) filed an application for an 
Administrative Use Permit to construct a an incidental carry out food service 
establishment with takeout window at 2401 Telegraph avenue (“project”); and 
 
WHEREAS, on August 31, 2012, staff deemed this application complete; and 
 
WHEREAS, September 13, 2012, the Zoning Officer approved the application in 
accordance with BMC Section 23B.32.020; and 
 
WHEREAS, January 24, 2013, the ZAB affirmed the decision of the Zoning Officer to 
approve the AUP; and 
 
WHEREAS, on February 1, 2013, staff issued the notice of the ZAB decision; and 
 
WHEREAS, on February 6, 2013, Gus Shamieh filed an appeal of the ZAB decision 
with the City Clerk; and 
 
WHEREAS, on May 21, 2013, the Council considered the record of the proceedings 
before the ZAB, and the staff report and correspondence presented to the Council, and, 
in the opinion of this Council, the facts stated in, or ascertainable from this information, 
do not warrant further hearing. 
 
NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that the 
Council hereby adopts the findings made by the ZAB in Exhibit A, affirms the decision of 
the ZAB to approve Administrative Use Permit No. 12-20000089, adopts the conditions 
in Exhibit A and the project plans in Exhibit B, and dismisses the appeals. 
 
 
Exhibits 
A: Findings and Conditions 
B: Project Plans dated September 5, 2012 
 
 

















































































































 
Item #28 

ZAB Appeal: 
2401 Telegraph Ave. 
Administrative Record 

 
 

 
 
Attachment 5 to this report, Administrative Record-
2401 Telegraph Avenue is on file and available for 
review at the City Clerk Department, or can be 
accessed from the City Council Website.  
 
 

 
 

City Clerk Department 
2180 Milvia Street 
Berkeley, CA 94704 
(510) 981-6900 
 
or from:  
 
The City of Berkeley, City Council’s Web site 
http://www.cityofberkeley.info 

Attachment 4 
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